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Proceduresfor Approvals - Fuel Quality Standards Act 2000

1. Overview

By law, al fuel supplied in Australia must meet the standards specified in the Fuel
Quality Standards Act 2000 (the Act). Section 13 of the Act alows the Minister for the
Environment, Heritage and the Arts (the Minister) to grant approval to supply fuel that
varies from astandard.

This guide provides information on how to apply for approval to supply fuel that varies
from afuel standard under the Act.

Approvals are intended to cater for situations where there is a specific requirement to
supply fuel that varies from a standard for alimited time. For example, a motor sports
organisation may apply for an approval to supply petrol containing octane enhancers such
as lead or MTBE to teams participating in an organised motor racing event.

The Minister must consult with the Fuel Standards Consultative Committee (FSCC)
before deciding whether to grant the approval or not.

Simple applications may be completed within 12 weeks and more complex applications
may take up to 18 months to resolve, depending on whether further information is
required from the applicant and if further research is required.

An approval will always be specific to certain fuel and fuel suppliers. It will also have
conditions for the use and handling of the fuel and will have set time frames.

The Department of the Environment, Water, Heritage and the Arts (DEWHA) is
responsible for processing applications for an approval including:

e responding to inquiries from applicants or potential applicants;

e assessing whether each application includes all the required information;
e calculating the fees payable by the applicant;

e liaising with the FSCC and the Minister about the application;

e publishing the approval in the gazette if it is granted by the Minister;

e keeping the applicant informed about progress with their application; and

e ensuring compliance with all the conditions in the approval.
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The following chart gives an overview of the s13 approval process:
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2. I nfor mation required from the applicant

An application for an approval must be in writing and must include the following
information as specified in the Fuel Quality Sandards Regulations 2001

a. the applicant's name and contact details;

b. if the applicant is an agent for another person, the other person's name and contact
details;

c. adeclaration that the information in the application is correct to the best of the
applicant's knowledge;

d. astatement of the reasons why the applicant wants the standard to be varied;
e. an explanation of the variation sought;
f. theperiod for which the variation is sought;

g. thecircumstancesin which the specified fuel will be supplied, including (if
possible) where, why and how much;

h. contact details for any regulated persons* whose supply of fuel isintended to be
covered by the approval;

i. any information held by the applicant, or publicly available, that could reasonably
be considered to be relevant in making a decision whether to grant an approval,
including information about the possible effect of the approval, if granted, on:

(i) protection of the environment; and
(if) protection of occupational and public health and safety; and
(iii) interests of consumers; and
(iv) economic and regiona development.
The type of information required may include:

o Refereereports, articles or literature assessing the impacts of the fuel to be
supplied under the approval;

o Details of the emissions expected to be produced if the approval is granted,;
e Theresults of any testing done on the kind of fuel to be supplied;

« Tables comparing the specifications of the fuel to be supplied under the approval
with current fuel standardsin Australia; and

e A profile of the fuel supplier including the impacts on the market share if the
approval is granted.

An applicant may be asked to provide more information if the application does not cover
all information required. DEWHA will assess each application and advise the applicant if
more information is required.

* A ‘regulated person’ is afuel supplier nominated by the applicant to supply fuel under
the approval
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3. Application fees

The feesthat are payable for an application are specified in the regulations.

Once the application has been received, DEWHA will confirm to the applicant the
appropriate fee and payment methods.

The Minister can only consider an application after the fee has been paid or if the
applicant has requested and gained a fee waiver from the Minister. If the Minister
considers an application but does not grant an approval, the fee can not be refunded.

The fees are based on the amount of fuel to be covered by the approval and the following
table of fees apply from 1 November 2008.

Tier Application Threshold Unit Charge
(Megalitres) (per application)
Tier 1. <1ML $2,575
Tier 2: 1ML -25ML $25,000
Tier 3: 25 ML - 100 ML $ 70,000
Tier 4. >100 ML $130,000

Waiver or reduction of application fees

An applicant may ask the Minister to waive or reduce the fee. A request for such awaiver
or reduction must be in writing and set out the reasons for making the request.

Within 14 days of receiving the application, the Minister is required to:
e decide whether to waive or reduce the application fee; and

« giveto the person who made the request written notice of the decision and of the
grounds for the decision.

A person who applies for awaiver or reduction of an application fee may apply to the
Administrative Appeals Tribunal for the review of a decision by the Minister made in
relation to their application.
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4. Conditions

The Act enables the Minister to attach conditions to an approval. Conditions may include
such things as:

e restrictions on the end use of the fuel (e.g. motorsport competitors only)
e arequirement to report supply volumes to DEWHA;

e arequirement to provide written material on safe handling of the fuel to
purchasers,

e restrictions on where the fuel may be used (e.g. no MTBE in freshwater
motorsports)

e other conditions required by the Minister in consultation with the FSCC as part
of the approval.

In addition, every approval is subject to acondition that its holder informs any regulated
person about any condition that applies to them.

Conditions must be complied with
DEWHA audits compliance with approval conditions.

It isan offence for either the holder of an approval, or aregulated person to contravene a
condition of an approval.

DEWHA undertakes monitoring and enforcement activities to ensure that approval
holders and regulated persons comply with the approval conditions. The Act prescribes
offences for breaches of the conditions. Maximum penalties for each offence are $11,000
for individuals and $55,000 for corporations.

5. TheMinister’sdecision

In making a decision whether to grant an approval or not, the Minister will have regard
to:
e The protection of the environment

the effect supply of the fuel will have on the environment, any mitigating
circumstances and how the effects will be managed if the approval were granted.

e The protection of occupational and public health and safety

the effect supply of the fuel will have on occupational and public health and
safety, any mitigating circumstances and how the effects will be managed if the
approval were granted.

e Theinterests of consumers

the interests of consumers including the possible impacts supply of the fuel may
have on vehicle operability etc. Conversely, the possible impacts from not
granting the approval, such as preventing a motor sport event.
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e Theimpact on economic and regional development

the impact on economic and regional development including employment
opportunitiesin the local and broader community as well as the inflow of revenue
which may be generated by the use of the fuel.

The Minister may also have regard to any other matters he or she considers relevant.

After an approval has been granted
Once the Minister has made a decision, the applicant will be notified in writing.

If the Minister has granted an approval, it will be published in the Australian Government
Gazette as soon as practicable. The notice will name the approval holder, the period of
operation of the approval, details of the approved variation of the fuel standard, and the
reasons for granting the approval.

The approval is subject to appeal under the Administrative Decisions (Judicial Review)
Act 1977 by any person who is aggrieved by the decision to grant the approval.

Revoking or varying an approval or its conditions

In certain circumstances the Minister may revoke or vary an approval. This might occur
when a condition has been breached or where the approval has had unanticipated
conseguences that need to be addressed.

The Minister must consult the Committee before revoking or varying an approval.

Appeal mechanisms

Although there are various legal mechanisms for challenging legidative and
administrative decisions, persons who are aggrieved by a decision about an approval can
seek review by the Administrative Appeals Tribuna (AAT).

The following decisions about approvals can be reviewed by the AAT:
e adecision to refuse to grant an approval,;
e adecision to grant an approval that is different from the approval applied for;
e adecision to specify acondition in an approval; and
e adecision to vary or revoke an approval.

Applicants may aso use the Administrative Decisions (Judicial Review) Act 1997
(AD(JR) Act) to challenge decisions about approvalsin court. A decision may be
challenged on the grounds set out in section 5 of the AD(JR) Act. Some of the grounds
which may be relevant are a breach of the rules of natural justice, taking an irrelevant
consideration into account or afailure to take arelevant consideration into account, that
there was no evidence or other material to justify the making of the decision, that the
power was exercised in bad faith and that the exercise of the power was unreasonable.
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