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THIS CONSERVATION AGREEMENT is made on twentieth day of June
2005. '

PARTIES

This is an agreement between:

Mark Flanigan, Assistant Secretary, Policy and Compliance Branch, Approvals and Wildlife
Division, Australian Government Department of the Environment and Heritage, John Gorton
Building, King Edward Terrace, Parkes in the Australian Capital Territory acting on behalf of

Ian Campbell, Minister for the Environment and Heritage on behalf of the Comjnonwealth of
Australia (“the Commonwealth”) ' '

and

Stephen Ryves, (“the Landholder”
(hereinafter called “the parties™).

LOCATION

This Agreement relates to the protection and conservation of seven areas on Portion 108b
Norfoll_; Island as shown on the map at Schedule 1 to this Agreement (the Area)

PURPOSE

A.  Subsection 305(1) of fhe EPBC Act provides that the Minister may, on behalf of the
Commonwealth, enter into an agreement for the protection and conservation of
Biodiversity in the Australian jurisdiction. ' '

B.  The Minister and the Landholder have agreed that the Commonwealth and the
Landholder should work together to manage the Area for the object of enhancing the
conservation of certain species listed as threatened under the EPBC Act and which
either do or may occur in the Area. ' ' '

C.  The Minister is satisfied that management of the Area in accordance with this
- Agreement will result in a net benefit to the protection and conservation of
biodiversity, and in particular of species listed as threatened under the EPBC Act.

| D.  The Minister accepts that the Management Plan annexed to this agreement provides
' for the protection and conservation of the environment and biodiversity by:

* excluding non-native grazing animals by fencing,



¢ removal of, and prevention of reinfestation by, exotic weeds to the extent that
endemic threatened plants are not prevented from completing their life cycles;
and ' '

* selective replanting and management of endemic species.

The agreement has the effect of binding the Commonwealth and the Landholder,
including any Landholder that is a successor to the whole or any part of any interest
that the Original Landholder has in the Area or any part of the Area when this
Agreement is entered into. '

OPERATIVE PART

1.

1.1

1.2

Interpretation
In this Agreement, unless a contrary intention appezirs:

Area means the area or place described under the heading Location and shown in the
- map at Schedule 1. '

EPBC Act means the Environment Protection and Biodiversity Conservation Act
1999 and any statutory modification, substitution or re-enactment of that
legislation or legislative provision.

Landholder means the owner of the Area, and is a party to this Agreement and
~ includes any Landholder that is a successor to the whole or any part of any .
interest that the Original Landholder have in the Area or any part of the Area
when this Agreement is entered into.

Minister means the Minister administering the Environment Protection and
Biodiversity Conservation Act 1999 (“EPBC Act”) or a delegate of the Minister
under the EPBC Act. ‘ .

Parties means the parties to this Agreement and their legal successors and permitted
assigns. '

Plan of Management means the Plan of Management for Portion 108b, Norfolk
Island dated the twentieth day of June 2005, a copy of which is Schedule 2 to this

Agreement.
Original Landholder means the owner of the Area at the time this Agreement is

entered into.

Writing means any representation of words, figures or symbols capable of being
rendered in a visible form. '

In this Agreement, unless the contrary intention appears:
(a) words importing a gender include any other gender;

(b) words in the singular include the plural and words in the plural include the
singular; _ ‘



1.3

1.4

2.1

3.1

4.1

(c) clause headings are insérted for convenient reference only and have no
effect in limiting or extending the language of provisions to which they
refer; . .

(d) words importing persons include a partnership and a body whether
corporate or otherwise;

(¢) all references to dollars are to Australian dollars;

(D) reference to any statute or other legislation (whether primary or
subordinate) is to a statute or other legislation of the Commonwealth as
amended or replaced from time to time;

(8) where any word or phrase is given a defined meaning, any other part of
speech or other grammatical form in respect of that word or phrase has a
corresponding meaning;

(h) reference to an Item is to an Item in the Plan of Management;
(i) any Schedule or any attachments form part of this Agreement;

() where any conflict arises between the terms and conditions contained in
_ the clauses of this Agreement and any part of a Schedule or attachment (if
any), the terms and conditions of the clauses prevail; -

(k) reference to a Schedule or an attachment is a reference to a Schedule or an
attachment to this Agreement, including as amended or replaced from time
to time.

This Agreement records the entire agreement between the parties in relation to its
subject matter.

Any reading down or severance of a particular provision does not affect the other
provisions of this Agreement.

Commencement and Duration

This Agreement commences on the date on which it is made and continues in
perpetuity after its commencement (unless terminated in accordance with the
EPBC Act or the Agreement). ’

Protection and Conservation of the Area

The Area is to be managed in accordance with the Plan of Management in
Schedule 2.

Alteration to the Plan of Management

The Plan of Management may only be changed by written agreement between the
Parties.



5. Notiﬁcation of Change of 'Ownership

5.1  The Landholder shall notify the Minister in writing of any agreement entered into
by the Landholder to effect any change of ownership or control of the Area, or any
portion of the Area and that notice shall detail the name and address of all parties to
the agreement and the nature of the change of ownership or control. An example of
this would be a proposal to subdivide the Area into lots or a transfer of all or part of
the Land. The Landholder shall ensure that all other parties to the agreement are
informed of this Agreement and of the effect of section 307 of the EPBC Act. The
Landholder must ensure that each contract for sale contains a provision that makes
the Purchaser aware of the form and effect of the Conservation Agreement and that
they agree to include a similar provision in any subsequent sale.

5.2 Nothing in this instrument shall render a person liable for any breach of its terms
committed after that person ceases to be the registered proprietor of the Area.

6. Financial Assistance

6.1 The Commonwealth will provide to the landholder such financial assistance as
required by the Plan of Management to accomplish the specific tasks set out in the
'Plan of Management. In particular, the Commonwealth will provide funding for
the specified fencing, weeding and planting of the Area during the financial years
2004/05 and 2005/06. _

6.2 The Landholder may decide whether to purchase any asset deemed necessary to
enable the tasks specified in the Plan of Management to be undertaken.

7.  Records and Reports

7.1 - The Landholder must provide to the Commonwealth on request periodic reports of
the Landholder’ progress in undertaking the Agreement. Reports will be limited to
disbursement of funds under the Agreement and to the landholders’ assessment of
outcomes for conservation of biodiversity. ‘

8.  Access to the Landholder’s Area

8.1  The Landholder agrees to give to the Minister, or to any persons authoﬁsed in
writing by the Minister and agreed between the Minister and Landholder as being a
suitable person, reasonable access to the Area for the purpose of:

(a) monitoring the Agreement; '
. (b) conducting any works which are required to preserVe or prevent degradation of
the biodiversity protected under the Agreement; and

(c) obtaining information necessary to provide advice to the Landholder in relation
to the implementation of the Agreement. |

8.2 Where the landholder and the Minister cannbt reach agreement within two weeks
on the suitability of a person to undertake the tasks set out in clause 8.1, the




8.3

8.4

9.1

10.

10.1

10.2

10.3

Minister shall appoint an officer of Department of the Environment and Heritage to
undertake those tasks.

Where an access route is specified in the Agreement or has been otherwise agreed
in writing by the parties, the Commonwealth, or the said persons authorised by the
Commonwealth shall follow such route (except in cases of emergency or where it is
not reasonably practicable to do so) and shall follow all directions given by the
Landholder where it is reasonably practicable to do so.

The Minister will ensure that all laws, permits, licences and other authorisations are
obtained and complied with for the purposes of carrying out any works specified in
sub-clause 8.1. The Landholder agrees to do all things reasonably necessary to assist
the Minister in obtaining such permits, licences or authorisations.

Assignment and novation

The Landholder cannot novate his or her obligations, and must not assign its rights,
under this Agreement or enter into any other arrangements or novation, without in
either case, prior approval in writing from the Minister.

Dispute resolution

The parties agree that any dispute arising during the course of this Agfeément will
be dealt with as follows: '

(a) first, the party claiming that there is a dispute will send to the other a notice
setting out the nature of the dispute;

(b) secondly, the parties will try to resolve the dispute by direct negotiation,
including by referring the matter to persons who may have authority to intervene
and direct some form of resolution;

(c) thirdly, the parties have 10 business days from the sending of the notice to reach
a resolution or to agree that the dispute will be submitted to mediation or some
other form of alternative dispute resolution procedure; '

(d) fourthly, the parties will try to resolve the dispute by arbitration; and
() lastly, if: o

* there is no resolution or agreement; or

e there is a submission to mediation or some other form of alternative dispute
resolution procedure, but there is no resolution within 15 business days of
the submission, or such extended time as the parties may agree in writing
before the expiration of the 15 business days, ‘

then, either party may commence legal proceedings.

Despite the existence of a dispute, the parties will (unless requested in writing not
to do s0) continue to perform the Agreement. '

This clause does not preclude either party from commencing legal proceedings for
urgent interlocutory relief.



11.

11.1

12.

12.1

13.

13.1

13.2

13.3

14.

14.1

14.2

15.

15.1

15.2

16.

Variation

The Parties acknowledge that this Agreement may be varied at any time by a
variation agreement entered into by the Parties.

Termination by agreement

This Agreement may be terminated by agreement between the parties, in
accordance with the EPBC Act.

Termination or variation by the Minister

The Parties acknowledge that if the Minister is satisfied that this Agreement is not
capable of achieving its purpose, the Minister may, in accordance with subsection

-308(4) of the EPBC Act, without the consent of the Landholder:

(a) terminate the agreement; or,

(b) vary the agreement in any way the Minister thinks necessary to ensure that it
becomes capable of achieving its purpose.

If the Minister under the preceding subclause varies the Agreement, the Landholder
may, by notice in writing to the Minister, terminate the Agreement.

The parties acknowledge that the rights of the Minister under this agreement are in
addition to any rights the Minister has under the EPBC Act. :

. Negation of employment, partnership and agency

The Landholder agrees not to represent him or herself, and to ensure that its
officers, employees, agents and subcontractors do not represent themselves, as
being an officer, employee, partner or agent of the Commonwealth, or as otherwise
able to bind or represent the Commonwealth.

The Landholder-is not by virtue of this Agreement an officer, employee, partner or
agent of the Commonwealth, nor does the Landholder have any power or authority
to bind or represent the Commonwealth.

Waiver

If a party does not exercise (or deléys in exercising) any of its rights, that faﬂure or

delay does not operate as a waiver of those rights.

Whole or partial exercise by a party of any of its rights does not prevent the further
exercise of any right. ,

In this clause ‘rights’ means rights or remedies provided by this Agreement or at
law:; :

Costs




16.1

17.

17.1

18.
18.1

Each Party will bear their own costs of and in relation to this Agreement (including
all taxes, levies etc. for which the Party may be liable) unless otherwise provided
for in the Agreement.

Governing law

As the Commonwealth seat of government resides in Canberra, the laws in the
Australian Capital Territory apply to this Agreement.

Notification of matters adversely affecting environmental values

The Landholder and the Minister will:

(a) advise each other of any proposed action or event, including a proposed
action or event by a person not party to this agreement, which could
adversely affect the environmental values under protection, conservation
or management under this Agreement;

(b) advise each other of any information, proposals or suggestions that may
assist in the protection, conservation or management of the environmental
values under this Agreement;

(c) respond promptly to all communications from each other relating to the
Agreement. ‘ '

19, Notices

19.1

19.2

19.3

Any notice, request or other communiézﬁion to be given under this Agreement is to
be in writing and dealt with as follows:

(a) if given by the Landholder to the Commonwealth - marked for the
attention of the First Assistant Secretary, Approvals and Wildlife
Division, The Department of the Environment and Heritage GPO Box 787
Canberra ACT 2601 or as otherwise notified by the Commonwealth; or

(b) if given by the Commonwealth to the Landholder — signed by an officer
- of the Department and marked with the name of the landholder and the
address PO Box 351, Norfolk Island or as otherwise notified by the

Landholder.

Any notice, request or other communication is to be delivered by hand, sent by pre-
paid post or transmitted electronically, and if it is sent or transmitted electronically
a copy is to be sent to the addressee by pre-paid post. '

A notice, request or other communication will be deemed to be received:

() if delivered by hand, upon delivery;

(b) if sent by pre-paid ordinary post within Australia, to a place within the
‘mainland of Australia, upon the expiration of 20 business days after the - -
date on which it was sent; and :



() if transmitted electronically, upon receipt by the sender of an

acknowledgment that the communication has been properly transmitted to
the recipient.
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SIGNED AS AN AGREEMENT
SIGNED for and on behalf of the SIGNED for and on behalf of the
COMMONWEALTH of AUSTRALIA LANDHOLDERS

by by

MARK FLANIGAN

Assistant Secretary Stephen Ryves
Policy and Compliance Branch

Approvals and Wildlife Division

Department of the Environment and Heritage

On behalf of
Senator The Hon lan Campbell
Minister for the Environment and Heritage

Date: 0’2;/6/0{ , Date: 5 .o¢-ox

In the Presence of Wim_ess: In the Presence of Witness:




