
Statement of Reasons for decisions not to approve incomplete 
Environmental Impact Management Plan (EIMP) and to extend time for 

completion and approval of the EIMP 

 
I, PETER ROBERT GARRETT, Minister for the Environment, Heritage and 
the Arts, provide the following statement of reasons for my decisions made on 
5 January 2009, under the conditions attached to the approval granted under 
Part 9 of the Environment Protection and Biodiversity Conservation Act 1999 
(EPBC Act) (being the approval of the proposed action to construct and 
operate a bleached Kraft pulp mill at Bell Bay, Tasmania, and associated 
infrastructure (EPBC 2007/3385)): 

 not to approve the incomplete Environmental Impact Management 
Plan (EIMP) required to be developed and submitted for my approval 
by Gunns Ltd, 

 to consent to an extension of time until 3 March 2011 for the 
completion and approval of the EIMP. 

Evidence or other material on which my findings were based 

The evidence and other material on which my findings were based comprised: 

 The EPBC Act, including its objects, the Principles of Ecologically 
Sustainable Development and the Precautionary Principle. 

 A brief from my Department dated 17 December 2008 relating to my 
options for approving Modules L, M and N of the EIMP. The brief attached 
legal advice relating to my obligations under the conditions of approval. 

 A brief from my Department dated 17 December 2008 providing advice on 
Modules L, M and N. The brief included the following attachments: 

 copies of Modules L, M and N submitted by Gunns Ltd on 16 
December 2008, 

 an advance copy of a letter from the Chair of the Independent 
Expert Group (IEG) providing advice on Modules L, M and N. 

 The final letter dated 17 December 2008 from the Chair of the IEG 
providing advice on Modules L, M and N. 

 A brief dated 23 December 2008 from my Department in part providing 
advice on the decisions which are the subject of this statement of reasons.   

 Information and documentation available to me, including documentation 
publicly available (such as the Chief Scientist’s report of September 2007, 
the previous Minister’s approval of 4 October 2007 etc) and information 
obtained from holding various discussions with the Chair and members of 
the Independent Expert Group and officers of my Department. 



Findings on material questions of fact 

1. On 4 October 2007 the then Minister for the Environment and Water 
Resources approved the proposed action by Gunns Ltd.  

2. Forty-eight conditions were attached to the approval, including a 
requirement under condition 2 for Gunns Ltd to develop and submit an 
EIMP for my approval.   

3. Condition 6 of the approval provided for the appointment of an 
Independent Expert Group (IEG) to advise me and my Department as 
required and to assist in the design, implementation and approval of the 
EIMP. 

4. Condition 7 of the approval recognises that the EIMP may be submitted in 
sections (or ‘modules’), with some parts requiring the completion of further 
studies including the hydrodynamic modelling referred to in condition 38. 

5. Condition 7 of the approval requires the EIMP to be completed and 
approved by me within twelve months of the approval unless I consent to 
an extension of time for the purpose of completing particular elements of 
the EIMP.  On 8 September 2008 I extended the time until 5 January 
2009. 

6. Schedule 2 of the conditions attached to the approval details the elements 
of the EIMP that are required to address the management strategies, 
responses and actions that will be undertaken by Gunns Ltd to ensure no 
unacceptable impacts on matters of national environmental significance as 
a result of the proposed action. The EIMP must include, but is not 
necessarily limited to, these elements. 

7. Schedule 2 of the conditions requires the EIMP to set out specific issues to 
be considered and specific measures to be undertaken at each of the key 
preliminary phases of taking the action – pre-construction, construction 
and pre-commissioning. 

8. On 16 December 2008 Gunns submitted final versions of Modules L, M 
and N to my Department. Those modules relate to Precommissioning 
Management (Module L), Monitoring (Module M), and Remedial and 
Response Strategies (Module N).  Modules L, M and N are interrelated on 
matters connected with the hydrodynamic modelling.   

9. The final version of Module L referred to in paragraph 8 provided a 
timetable of studies and investigations relative to the date at which the 
Gunns Ltd Board gives the project a Notice to Proceed (NTP).  Module L 
also stated that mill commissioning is expected to occur 26 months after 
NTP.   

10. Appendix D to the final version of Module L referred to in paragraph 8 is a 
document entitled Final Scope of Work for a Hydrodynamic and 



Measurement Study of the Proposed Gunns Pulp Mill.  This study has not 
yet commenced. 

11. On 17 December 2008 I received a brief from my Department containing 
copies of the modules, and an advance copy of a letter subsequently 
received from the IEG dated 17 December 2008. 

12. The letter of 17 December 2008 from the Chair of the IEG provided advice 
in relation to Modules L, M and N. The IEG advised that a range of further 
studies (of which the hydrodynamic modelling is of particular importance) 
need to be completed, adequately considered and incorporated into the 
design of the monitoring plan prior to commissioning of the mill. 

13. The IEG also advised that, if the results of the hydrodynamic modelling 
show impacts on the Commonwealth marine area, then the EIMP would 
need to be revised to take these into account. 

14. The IEG further advised me that there is a degree of uncertainty about the 
outcomes of the hydrodynamic modelling and that it anticipated being 
required to advise further once the modelling is complete.  

15. The IEG also advised me that Modules L, M and N are closely linked and 
that the findings of the hydrodynamic modelling would be relevant not only 
to the pre-commissioning management, as set out in Module L, but also to 
the monitoring program described in Module M and the response 
measures to an exceedance of trigger levels or maximum limits in Module 
N. 

16. Condition 38 of the approval requires that additional hydrodynamic 
modelling must be carried out as to the fate of the effluent, as part of the 
EIMP, prior to the commencement of commissioning of the mill. 

17. Other conditions of the approval appear to suggest that the additional 
hydrodynamic modelling must be completed before some sections of the 
EIMP can be finalised. 

18. On the basis of the evidence and other material before me, including the 
advice of the IEG, I was not satisfied that Modules L, M and N, as 
submitted to me by Gunns, provided an appropriate degree of certainty or 
specificity either as to the likely impacts on the Commonwealth marine 
area or the measures to be taken to ameliorate any such impacts that 
might be predicted by further hydrodynamic modelling. 

19. I concluded that the hydrodynamic modelling required under condition 38 
of the approval would need to be completed and the results adequately 
considered and incorporated into Modules L, M and N of the EIMP.  

20. I also had regard to legal advice in reaching the conclusion at paragraph 
19 above. 

21. Condition 7 of the approval allows me to consent to an extension of time 
for the purpose of completing particular elements of the EIMP.  



22. The completion of the hydrodynamic modelling is essential to 
understanding how the proposed mill may impact on the Commonwealth 
marine area, and to determining whether response strategies to mitigate 
any potential impacts may be required, and the nature of these strategies.  
This hydrodynamic modelling is integral to modules L, M and N; however it 
is not directly relevant to the modules dealing with the construction of the 
mill and related infrastructure.  I approved all other modules of the EIMP 
(other than L, M and N) that do not relate to results of the hydrodynamic 
modelling, because I was satisfied, on the advice of my Department and 
the IEG, that these modules satisfactorily addressed all relevant conditions 
of approval which are designed to avoid or minimise impacts on relevant 
matters of national environmental significance. 

23. An extension, under condition 7, to the deadline for at least 26 months (as 
noted at paragraph 10 above) would ensure that there is adequate time to 
carry out the hydrodynamic modelling required by condition 38, and for the 
results of that modelling and any response strategies to be fully examined 
by the IEG, by my Department and by me.  Taking into account my 
approval for all other modules of the EIMP, it would be unreasonable for 
me not to consent to an extension of time for this limited purpose. 

Conclusion 

24. In light of my findings above, and having regard to legal advice, I decided 
not to approve Modules L, M and N of the EIMP submitted for my approval 
by Gunns Ltd. In particular, I was not satisfied that Modules L, M and N, as 
submitted to me by Gunns, could be approved by me in the absence of the 
required hydrodynamic modelling. I also took the Precautionary Principle 
(as set out in the EPBC Act) into account in reaching that view. 

25. I also decided, under condition 7, to consent to a further extension of time 
until 3 March 2011 for the purpose of allowing Gunns Ltd to complete 
those modules of the EIMP that relate to the results of the hydrodynamic 
modelling, and to give sufficient time for the finalised modules to be 
examined by the IEG, by my Department and by me. 

 

 

 

 

 

 

PETER ROBERT GARRETT 

       January 2009 



Legislation 

Section 133 of the EPBC Act relevantly provides: 

Approval 

(1) After receiving an Assessment Report relating to a controlled action, 
or the report of a commission that has conducted an inquiry relating 
to a controlled action, the Minister may approve for the purposes of a 
controlling provision the taking of the action by a person. 

Section 134 of the EPBC Act provides: 

Generally 

   (1) The Minister may attach a condition to the approval of the action if he 
or she is satisfied that the condition is necessary or convenient for: 

(a) protecting a matter protected by a provision of Part 3 for which 
the approval has effect (whether or not the protection is 
protection from the action); or 

(b) repairing or mitigating damage to a matter protected by a 
provision of Part 3 for which the approval has effect (whether or 
not the damage has been, will be or is likely to be caused by the 
action). 

Conditions to protect matters from the approved action 

(2) The Minister may attach a condition to the approval of the action if he 
or she is satisfied that the condition is necessary or convenient for: 

(a) protecting from the action any matter protected by a provision of 
Part 3 for which the approval has effect; or 

(b) repairing or mitigating damage that may or will be, or has been, 
caused by the action to any matter protected by a provision of 
Part 3 for which the approval has effect. 

This subsection does not limit subsection (1). 

Examples of kinds of conditions that may be attached 

(3) The conditions that may be attached to an approval include: 
(aa) conditions requiring specified activities to be undertaken for: 

(i) protecting a matter protected by a provision of Part 3 for 
which the approval has effect (whether or not the protection 
is protection from the action); or 

(ii) repairing or mitigating damage to a matter protected by a 
provision of Part 3 for which the approval has effect (whether 
or not the damage may or will be, or has been, caused by 
the action); and 

 (e) conditions requiring the preparation, submission for approval by 
the Minister, and implementation of a plan for managing the 
impacts of the approved action on a matter protected by a 
provision of Part 3 for which the approval has effect such as a 
plan for conserving habitat of a species or ecological community; 
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