
Australian Govcrnmcnt

" Deprrtmcnt of Sustrinrbilit!'. Enrircnment, trlrtcr. Populalion Nnd Communities

Statement of Reasons for Approval under the Environment Protection and Biodiversity
Consentation Acf f999 (Gth)

l, the Hon Tony Burke MP, Minister for Sustainability, Environmenl, Water, population ano
communities, provide the following statement of reasons for my decision of 2 April 2013, under
subsection 130 (1) and section 133 ol the Environment protection and Biodiversity
consevation Acf 1999 (cth) (EpBc Act), to approve the development of a uranium mrne
comprising of two open-pits and associated processing plant and infrastructure, 30 km south
and southeast of W'luna, WA (as described in EpBC Act rcteral 2OOgtSi74\.

Legislation

Section | 30 of the EPBC Act relevanfly provides:

Basic rule

(1) The Minister must decide whether or not to approve, for the purposes of each controlling
provision for a controlled action, the taking of the action.

(1A) The Minister must make the decision within the relevant period specified in
subsection (18) that relates to the controlled action, or such longer period as the Minister
specifies in writing.

Notice of extension of time

(4) lf the Minister specifies a longer period for the purposes of subsection (1A), he or she
must:

(a) give a copy of the specification to the person proposing to take the action; and

(b) publish the specification in accordance with the regulations.

Section 131 of the EPBC Act provides:

(1) Before the Minister (the Environment Minister) decides whether or not to approve, for
the purposes of a controlling provision, the taking of an action, and what conditions (if
any) to attach to an approval, he or she must:

(a) inform any other Minister whom the Environment Minister berieves has
administrative responsibilities relating to the action of the decision the
Environment Minister proposes to make; and

(b) invite the other Minister to give the Environment Minister comments on the
proposed decision within 10 business days.

(2) A Minister invited to comment may make comments that:

(a) relate to economic and social matters relating to the action; and

(b) may be considered by the Environment Minister consistently with the principles
of ecologically sustainable development.



This does not limit the comments such a Minister may give.

Section 131AA of the EPBC Act relevantly provides:

(1) Before the Minister decides whether or not to approve, for the purposes of a controlling

provision, the taking of an action, and what conditions (if any) to attach to an approval,

he or she must:

(a) inform the person proposing to take the action, and the designated proponent

of the action (if the designated proponent is not the person proposing to take

the action), of:

(i) the decision the Minister proposes to make; and

(ii) if the Minister proposes to approve the taking of the action-any
conditions the Minister proposes to attach to the approval; and

(b) invite each person informed under paragraph (a) to give the Minister, within 10

business days (measured in Canbena), comments in writing on the proposed

decision and anY conditions.

(2) lf the Minister proposes not to approve, for the purposes of a controlling provision, the

takingoftheaction,theMinistermustprovidetoeachpersoninformedunder
paragraph (1)(a), with the invitation given under paragraph (1)(b):

(a)acopyofwhicheverofthefollowingdocumentsappliestotheaction:

(i) an assessment rePort;

(ii)afina|isedrecommendationreportgiventotheMinisterunderSubsection
e3(5);

(iii)arecommendationreportgiventotheMinisterundersection95c,l00or
105; and

(b)anyinformationre|atingtoeconomicandsocia|mattersthattheMinisterhas
considered; and

(c)anyinformationre|atingtothehistoryofapersoninre|ationtoenvironmenta|
matters that the Minister has considered under subsection 136(4); and

(d) a copy of any document, or part of a document, containing information of a

kindreferredtoinparagraphl36(2Xe)thattheMinisterhasconsidered.

(3) The Minister is not required to provide under subsection (2):

(a) information that is in the public domain; or

(b) a copy of so much of a document as in the public domain; or

(c) in the case of information referred to in paragraph (2Xb) or (c)-any

conc|usionsorrecommendationsre|atingtothatinformationinc|udedin
documents or other material prepared by the Secretary for the Minister'



(6) In deciding whether or not to approve, for the purposes of a controlling provision, the
taking of the ac{ion, the Minister must take into account any relevant comments given to
the Minister in response to an invitation given under paragraph (1Xb).

Section 131A of the EPBC Act provides:

Before the Minister decides whether or not to approve, for the purposes of a controlling
provision, the taking of an action, and what conditions (if any) to attach to an approval, he or
she may publish on the internet:

(a) the proposed decision and, if the proposed decision is to approve the taking of
the action, any conditions that the Minister proposes to aftach to the approvar;
and

(b) an invitation for anyone to give the Minister, within 10 business days
(measured in Canbena), comments in writing on the proposed decision and
any conditions.

Section.133 of the EPBC Act relevanfly provides:

Approval

(1) After receiving the assessment documentation relating to a controlled action, or the
report of a commission that has conducted an inquiry relating to a controlled action, the
Minister may approve for the purposes of a controlling provision the taking of the action
by a person.

(1A) lfthe referral ofthe proposal to take the action included alternative proposals relating to
any of the matters refened to in subsection 72(3), the Minister may approve, for tne
purposes of subsection (1), one or more of the alternative proposals in relation to the
taking of the action.

Content of approval

(2) An approval must:

(a) be in writing; and

(b) specify the action (including any altemative proposals approved under
subsection (1A)) that may be taken; and

(c) name the person to whom the approval is granted; and

(d) specify each provision of part 3 for which the approval has effect; and

(e) specify the period for which the approval has effect; and

(0 set out the conditions attached to the approval.

Persons who may take action covered by approval

(2 ) An approval granted underthis section is an approvar of the taking of the action
specified in the approval by any of the following persons:

(a) the holder of the approval;



(b) a person who is authorised, permitted or requested by the holder of the
approval, or by another person with the consent or agreement of the holder of
the approval, to take the action.

Notice of approval

(3) The Minister must:

(a) give a copy of the approval tothe person named in the approval under

paragraph 133(2Xc); and

(b) provide a copy of the approval to a person who asks for it (either free or for a

reasonable charge determined by the Minister).

Notice of refusal of aqqrcval

(7\ lf the Minister refuses to approve for the purposes of a controlling provision the taking of

an action by the person who proposed to take the action, the Minister must give the

person notice of the refusal.

Section 134 of the EPBC Act provides:

Condition to inform persons taking action of conditions aftached to approval

(1A) An approval of the taking of an action by a person (the firsl person) is subject to the

condition that, if the first person authorises, permits or requests another person to

undertakeanypartoftheaction,thefirstpersonmusttakea||reasonab|estepsto
ensure:

(a)thattheotherpersonisinformedofanyconditionattachedtotheapprovalthat
restrictsorregu|atesthewayinwhichthatpartoftheactionmaybetaken;and

(b) that the other person complies with any such condition'

Forthe purposes of this chapter, the condition imposed by this subsection is attached to

the aPProval.

Generally

(1) The Minister may attach a condition to the approval of the action if he or she is satisfied

that the condition is necessary or convenient for:

(a) protec{ing a matter protected by a provision of Part 3 for which the approval

has effect (whether or not the protection is protection from the action); or

(b)repairingormitigatingdamagetoamatterprotectedbyaprovisionofPart3for
which the approval has effect (whether or not the damage has been' will be or

is likely to be caused by the action).

Conditions to protect matters from the approved action

(2) The Minister may attach a condition to the approval of the action if he or she is satisfied

that the condition is necessary or convenient for:
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(a) protecting from the action any matter protected by a provision of Part 3 for
which the approval has effect; or

(b) repairing or mitigating damage that may or will be, or has been, caused by the
action to any matter protected by a provision of Part 3 for which the approval
has effect.

This subsection does not limit subsection (1).

Examples of kinds of conditions that may be attached

(3) The conditions that may be attached to an approval include:

(aa) conditions requiring specified activities to be undertaken for:

(i) protecting a matter protected by a provision of part 3 for which the
approval has effect (whelher or not the protec{ion is protection from the
actaon); or

(ii) repairing or mitigating damage to a matter protected by a provision of
Part 3 for which the approval has effect (whether or not the damage may
or will be, or has been, caused by the action); and

(ab) conditions requiring a specified financial contribution to be made to a person
for the purpose of supporting activities of a kind mentioned in paragraph (aa);
and

(a) conditions relating to any security to be given by the holder of the approval by
bond, guarantee or cash deposit:

(i) to comply with this Act and the regulations; and

(ii) not to contravene a condition attached to the approval; and

(iii) to meet any liability of a person \ivhose taking of the action is approved to
the Commonwealth for measures taken by the Commonwealth under
section 499 (which lets the Commonwealth repair and mitigate damage
caused by a contravention of this Act) in relation to the action; and

(b) conditions requiring the holder of the approvar to insure against any specified
liability of the holder to the Commonwealth for measures taken by the
Commonwealth under section 499 in relation to the approved action; and

(c) conditions requiring a person taking the action to comply with conditions
specified in an instrument (including any kind of authorisation) made or granted
under a law of a State or self{overning Territory or another law of the
Commonwealth; and

(d) conditions requiring an environmental audit ofthe action to be carried out
periodically by a person who can be regarded as being independent from any
person whose taking of the action is approved; and

(e) conditions requiring the preparation, submission for approval by the Minister,
and implementation of a plan for managing the impacts of the approved action
on a matter protecled by a provision of part 3 for which the approval has effect



such as a plan for conserving habitat of a species or ecological community;

and

(f) conditions requiring specified environmental monitoring or testing to be carried

out; and

(g) conditions requiring compliance with a specified industry standard or code of
practice; and

(h) conditions relating to any alternative proposals in relation to the taking of the

action covered by the approval (as permitted by subsection 133(1A)).

This subsection does not limit the kinds of conditions that may be attached to an

approval.

Ceftain conditions requirc consent of holder of approval

(3A) The following kinds of condition cannot be attached to the approval of an action unless

the ho|der of the approva| has consented to the attachment of the condition:

(a) a condition referred to in paragraph (3)(aa), if the activities Specified in the

condition are not reasonably related to the action;

(b) a condition referred to in paragraph (3)(ab).

(3B) lf the holder of the approval has given consent, for the purposes of subsection (3A), to

the attachment of a condition:

(a) the holder cannot withdraw that consent after the condition has been attached

to the approval; and

(b) any person to whom the approval is later transferred under section 1458 is

takentohaveconsentedtotheattachmentofthecondition,andcannot
withdraw that consent.

Conditions attached under paragraph (3)(c)

(3C) A condition attached to an approval under paragraph (3xc) may require a person taking

the action to comply with conditions specified in an instrument of a kind referred to in that

paragraPh:

(a) as in force at a particular time; or

(b) as is in force or existing from time to time;

even if the instrument does not yet exist at the time the approval takes effect.

Considerations in deciding on condition

(4) In deciding whether to attach a condition to an approval, the Minister must consider:

(a) any relevant conditions that have been imposed, or the Minister considers are

likely to be imposed' under a law of a State or self-governing Territory or

another law of the Commonwealth on the taking of the action; and

(aa)informationprovidedbythepersonproposingtotaketheactionorbythe
designated proponent of the action; and
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(b) the desirability of ensuring as far as practicable that the condition is a
cost-effective means for the Commonwealth and a person taking the action to
achieve the object of the condition.

Effect of conditions requiring compliance with conditions specified in another instrument

(4A) rf:

(a) a condition (the prtncipal condition) attached to an approval under
paragraph (3)(c) requires a person taking the action to comply with conditions
(the other conditions) specified in an instrument of a kind refened to in that
paragraph; and

(b) the other conditions are in excess of the power confeffed by subsection (1);

the principal condition is taken to require the person to comply with the other conditions
only to the extent that they are not in excess of that power.

Validity of decision

(5) A failure to consider information as required by paragraph (4xaa) does not invalidate a
decision about attaching a condition to the approval.

Section 136 ofthe EPBC Act provides:

M and atory con side ratio ns

(1) In deciding whether or not to approve the taking of an action, and what conditions ro
attach to an approval, the Minister must consider the following, so far as they are not
inconsistent with any other requirement of this Subdivision:

(a) matters relevant to any matter protected by a provision of part 3 that the
Minister has decided is a controlling provision for the action;

(b) economic and social matters.

Factors to be taken into acaunt

(2) ln considering those matters, the Minister must take into account:

(a) the principles of ecologically sustainable development; and

(b) the assessment report (if any) relating to the action; and

(ba) if Division 3A of Part 8 (assessment on referral information) applies to the
action-the finalised recommendation report relating to the action given to the
Minister under subsection 93(5); and

(bc) if Division 4 of Part 8 (assessment on preriminary documentation) applies to
the action:

(i) the documents given to the Minister under subsection 958(1), or the
statement given to the Minister under subsection 958(3), as the case
requires, relating to the action; and

(ii) the recommendation reporl relating to the action given to the Minister
under section 95C; and 
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(c) if Division 5 (public environment reports) of Part 8 applies to the action:

(i) the finalised public environment report relating to the action given to the

Minister under section 99: and

(ii) the recommendation report relating to the action given to the Minister

under section 100; and

(ca) if Division 6 (environmental impact statements) of Part 8 applies to the action:

(i) the finalised environmental impact statement relating to the action given to

the Minister under section 104; and

(ii) the recommendation report relating to the action given to the Minister

under section 105; and

(d) if an inquiry was conducted under Division 7 of Part 8 in relation to the action-
the report of the commissioners; and

(e) any other information the Minister has on the relevant impacts of the action

(including information in a report on the impacts of ac{ions taken under a

po|icy, plan or program under which the action is to be taken that was given to

the Minister under an agreement under Part 1o (about strategic assessments));

and

(f) any relevant comments given to the Minister in accordance with an invitation

under section 131 or 131A;

(fa)anyre|evantadviceobtainedbytheMinisterfromthe|ndependentExpert
scientific committee on coal seam Gas and Large coal Mining Development

in accordance with section 131AB; and

(g) if a notice relating to the action was given to the Minister under subsection

132A(3)-the information in the nolice.

Pe rson's e nv i ron mental h i story

(4) In deciding whether or not to approve the taking of an action by a person, and what

conditions to attach to an approva|, the Minister may consider whether the person is a

suitable person to be granted an approval' having regard to:

(a) the person's history in relation to environmental matters; and

(b) if the person is a body corporate-the history of its executive officers in relation

to environmental matters; and

(c) if the person is a body corporate that is a subsidiary of another body or

company (the parent body)-the history in relation to environmental matters of

the parent body and its executive officers.

Minister not to consider other matters

(5) In deciding whether or not to approve the taking of an action, and what conditions to

attach to an approval, the Minister must not consider any matters that the Minister is not

required or permitted by this Division to consider.
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Section 391 of the EPBC Act relevantly provides:

Taking account of precautionary principle

(1) The Minister must take account of the precautionbry principle in making a decision listed
in the table in subsection (3), to the e)ilent he or she can do so consistenfly with the
other provisions of this Act.

Preca ution ary pri nc iple

(2) The precautionary principle is that lack of full scientific certainty should not be useo as
a reason for postponing a measure to prevent degradation ofthe environment where
there are threats of serious or irreversible environmental damage.

Decisions in which precautionary pinciple must be considered

(3) The decisions are:

Decisions in which precautionary principle must be considered

Item Section decision is Nature of decision
made under

2 133 whether or not to approve the taking of an
action

Background

fhe proposed action

1. Toro Energy Limited (the proponent) proposes to develop the ,centipede' 
and ,Lake way'

uranium deposits, which are located 30 km south and 15km south-west of wiluna, western
Australia respectively (the proposed action).

2. The proposed action includes:

a. open cut mining of the deposits;

b. construction and operation of uranium ore processing facilities (via agitated tank
leaching);

c. construction and operation of support facilities (including an accommodation village,
water supply borefield and access/haul roads)

d. progressive rehabilitation of the tailings.

3. The proposed action involves mining of up to two million tonnes of mineralised ore over the
14 year life of the mine, producing 1200 tonnes per annum of uranium oxide concentrate.



Referral

4. On 30 October 2009, the proponent referred the proposed action to the then Department of

Environment, Water, Heritage and the Arts (now known as the Department of Sustainability,

Environment, water, Population and communities - the department) under section 68 of

the EPBC Act.

5. On 2Z November 2009, the proposed action was determined to be a controlled action under

section 75 of the EPBC Act. The proposed action was triggered as a nuclear action as

defined in section 22 of the EPBC Act and under regulation 2.01 and 2.02 of the

Environment Protection and Biodiversity conseruation Regulations 2000 (cth) - the

controlling provisions being sections 21 and 22A of the EPBC Act.

6. The matter protected by sections 21 and 22A is 'the environment" which is defined in

section 528 of the EPBC Act as including:

a.ecosystemsandtheirconstituentparts,inc|udingpeop|eandcommunities;and

b. natural and physical resources; and

c. the qualities and characteristics of locations, places and areas; and

d. heritage values of Places; and

e. the sociat, economtc and cultural aspects of a thing mentioned in paragraph (a)' (b) (c)

' or (d).

Assessttent

T.Theproposedactionwasassessedundertheassessmentbi|atera|agreementwith
Western Australian WA).

8. The wA Environmental Protection Authority (wA EPA) set the level of assessment as an

Environmental Review and Management Program on 16 November 2009 and the

Environmental Scoping Document was released for public review from 21 June 2010 to

5 July 20.10. The Environmental Review and Management Program was released for public

comment from 25 July 2Q11to 31 October 2011 with 48 submissions received from the

public and government agencies. The proponent was then required to respond to public

comments, and a Response to Submissions was released on 1 5 March 2012 The WA EPA

assessmentreport(theassessmentreport)andrecommendationsweresubsequent|y
published on 21 MaY 2O12.

g.Thereceiptoftheassessmentreportandrecommendationstriggeredthestatutory
timeframe for the making of a decision under sections 130 and 133 of the EPBC Act

However,thewAAppea|Scommittee|aterreceivednineappea|sregardingtheassessment
reoort.

.t0. on 8 June 2Q12, my delegate stopped the clock to request further information on the

outcomeoftheWAappea|sprocess.TheWAAppea|scommitteepub|ishedits
recommendations on 19 September 20'12. My delegate stopped the clock again on

20 September 2012 to await information on the final decision of the wA Environment

Minister.

1 1. The ministerial statement, which included the final set of state conditions, was received on

11 Qclober 2o12, and the approval clock started on the following day, 12 October 2012. On
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6 November 2012, my delegate extended the timeframe for an approval decision by
30 business days to allow time for me to fully consider the proposed action and ensure my
decision was robust, reflected scientific advice and complied with statutory obligations.

P ro posed app rov al decisio n

12. On 15 November 2012, my department provided for my consideration a briefing package on
the proposed approval decision for the proposed action (the proposed approval decision).
This brief provided a detailed description of potential impacts, mitigation measures, and my
department's recommendations.

13. On 18 December 2012, I extended lhe timeframe for a final approval decision to
31 March 2013 in order to seek furlher information regarding impacts to water and the long
term integrity of the final landform of the mine site.

14. on 5 and 14 February 2013, the proponent provided additional information in response to
this request.

15. on 1 March 2013, my department provided for my consideration a revised briefing package
on the proposed approval decision, which included the assessment report, the wA Appeal
committee's Report and the wA Environment Minister's approval decision. This brief
provided a detailed description of potential impacts, mitigation measures, and my
department's revised recommendations including an assessment of the further information
provided by the proponent. The department concluded that if the proposed action was taken
in accordance with the conditions, the likely environmental impact associated with the
proposed action would be acceptable. lt was therefore recommended that the proposed
action be approved for the purposes of sections 21 and 22A of the EpBC Act.

16. The conditions recommended by the department for the proposed approval decision
included proposed requirements for the submission of an Environmental Management plan
for my (or my delegate's) approval. The plan must specify the environmental outcomes to be
achieved, along with compriance, trigger levers and targer criteria to address parlicurar
issues including radiation, groundwaler and surface water. The plan must also provide for
mine closure and the use of best practicable technology. A cultural Heritage Management
Plan must also be submitted for my (or my delegate'sf approvat which provides evidence of
indigenous cultural heritage surveys, and management measures to avoid or minimise
impact to indigenous cultural heritage values. The proponent must provide evidence that
Indigenous persons with rights or interests in the project area have been adequatery
consulted before mining can begin.

17. on 8 March 2013, based on the proposed decision briefing package, I agreed with the
department's recommended proposed approval decision and conditions.

lnvitation for comment

18. on 8 March 2013, I invited the proponent and the person taking the action (Toro Energy
Ltd)' the then western Australian Minister for Environment; water (now Environment;
Heritage), the western Australian Minister for Mines and petroleum, and the following
Commonwealth Ministers to comment on the proposed decision:

- Minister for Health and Ageing;

- Minister for Resources and Energy;
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- Minister for Climate Change, Industry and Innovation; and

- Minister for Families, Community Services and Indigenous Affair.

19. Comments were received on 18 March 20'13 from the WA EPA on behalf of the Westem

Australian Minister for Environment (whilst the WA Government assumed a 'care-taker role'

during the WA elections), generally supporting the proposed approval decision but noting

that many of the conditions will be addressed at a state level by the (wA) Department of

Mines and Petroleum, the Department of Environment and Conservation, the Department of

Water and the Radiological Council during subsequent approval assessments. The WA EPA

recommended that the department carefully consider the regulatory framework for uranium

mines in WA, and discusses the conditions in the proposed approval with the relevant state

agencies to ensure there is no unnecessary duplication of conditions on the proposecl

action.

20. comments were received on 19 March 2013 from the then Minister for Resources and

Energy, the Hon Martin Ferguson MP, raising concerns around the level of duplication with

the state approvals processes. The response indicated that mafters such as radiation, mine

closure and a rehabilitation bond are primarily the responsibility of the state regulator and

will be addressed in State management plans before the proposed action can proceed.

21. Comments were received from the proponent on 19 March 2013, which were generally

Supportiveoftheproposedapprova|decisionbutwhichrecommendedsevera|minor
changes to the proposed conditions. The response requested further clarification in the

conditions around timing and around definitions, and technical changes to conditions

relating to radiation and surface water.

22. Comments were received on 20 March 2013 from the wA Minister for Mines and Petroleum,

theHonNormanMooreMLc.TheresponsenotedthattheproposedEnvironmenta|
Management Plan is consistent with many of western Australia's requirements for a Mining

propolat, Mine Closure Plan and Radiation Management Plan, and has similar timing

requirements for the submission of such plans. Technical comments were also received in

relation to radiation, mine closure and timing for submission and approval of plans'

23. Comments were received on 22 March 2013 from the Parliamentary Secretary for Health

and Ageing, the Hon catherine King MP, on behalf of the Minister for Health and Ageing.

The response indicated that the Australian Radiation Protection and Nuclear Safety Agency

(ARPANSA) had minor suggestions on the proposed approval conditions in relation to the

language and terminologY used.

Final apprcval decision

24. On 26 March 2013 the department provided for my consideration a brief on whether or not I

should approve the taking of the proposed action under sections I 30 and 133 of the EPBC

Act. The department recommended that I approve the proposed action, proposing generally

minor drafting changes and only one substantive change to the proposed approval

conditions.

25. The main change recommended by the department related to the surface water bunding

requirementsduringtheanticipatedl4-yearoperationphaseofthemine(notingthatthe
bund wall will not form part of the post-mine landscape). The proponent raised concerns that

a bund built to contain a 72-hour probable maximum precipitation event, as required in the

proposed approval decision, would require a bund of approximately 4 3 metres in height'
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which is visually dominant in the landscape and against the wishes of the Traditional
Owners.

26. The departmenl noted thai a probable maximum precipitation event is calculated based on a
precipitation event occurring at a particular point rather than taking into account the size of
the surface water catchment area. The department considered it more appropriate therefore
to design the bunds to withstand a probable maximum flood, which requires taking into
consideration the worst case scenario flood for the Lake Way catchment. The proponent
advised that this would result in a bund height of approximately 3 metres, and which the
department considered not likely to result in a breach of the bunding under all reasonably
foreseeable conditions. The department therefore recommended revising this condition to
require that the surface waler bunding around the pits must be designed and constructed to
withstand a probable maximum flood.

27. other changes were largely editorial, but clarified aspecls of the conditions reflecting, in
part, comments from the proponenl.

28. On 26 March 2013 my delegate extended the timeframe for a final decision until 5 April 2013
to allow me sufficienl time to consider responses received on my proposed approval
decision.

29. on 2 April 2013, I approved, subject to conditions, the taking of the proposed action for the
purposes of sections 21 and 22A of the EpBG Act.

Evidence or other material on which my findings were based

Proposed ap p rov al declsio n

30. In making my proposed decision to approve the proposed ac{ion, I considered a brief from
the department, dated 1 March 2013, presenting a proposed approval decision. That brief
included the following attachments relating to the proposed action:

- the department's assessment summary including legal considerations;

- the department's assessment of the proponent's additional information received on
5 and 14 February 2013;

- the department's Environmental Reporting Tool (ERT) report;

- the referral decision package signed by my delegate on 26 November 2009;

- the proponent's Environmental Review and Management programme (ERMp) (July
2O11);

- the proponent's response to submissions (December 2011);

- the assessment report and recommendations (May 2012);

- the Western Australian Appeal Committee's Report (19 September 2012);

- the Western Australian Environment Minister's approval decision (10 October 2012):

- further information provided to the departmenl from the proponent consisting of:

o the proponent's reports on tailings facility design as discussed at the EpA Board
Meeting on 19 January 2012;
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o the Soilwater Group report on Geochemistry and Leachability of Tailings
prepared for the proponent (8 March 2012);

o the SoilWater Group reporl on Tailings leachability results (16 March 2012);

o the Knight Piesold Consulting Report on monitoring of the TSF performance

during operations and post-closure (8 March 2012); and

o the proponent's response to issues raised about Aboriginal cultural heritage;

- further information provided in response to the request of 18 December 2012 (dded 4
and 13 February 2013);

Geoscience Australia advice (June 2O12 and January 201 3);

- Supervising Scientist Division advice (22 February 2013);

- ARPANSA advice (21 February 2013);

- WA EPA advice on additional information (13 February 201 3); and

- media release from Central Desert Native Title Service (28 May 20'12)-

Fi n al app roval decisi o n

31. In making my final decision to approve the proposed action, I considered a brief from the

department, dated 28 March 2013, which included the following attachments:

- the material as above for the proposed approval decision;

- responses to invitation to comment on the proposed approval decision from the

proponent;

- responses from the WA Minister for Mines and Petroleum, the WA Office of the EPA, the

Commonwealth Parliamentary Secretary for Health and Ageing and the Commonwealth

Minister for Resources and Energy;

- summary of comments made on the proposed approval decision;

- track-changesproposeddecisioninstrument;

- final approval decision notice for the proposed action; and

- letters to the proponent and relevant Commonwealth and State Ministers.

Findings on material questions of fact

Protection of the environment from nuclear actions (sections 21 and 22A of the EPBC
Act)

32. As a nuclear action, the proposed action was assessed for impacts on the environment.

33. The department's advice identified a number of key issues which required careful

consideration in order to ensure the level of risk could be effectively managed. Overall,

based on the ERMP, the assessment report, the WA Appeal Committee's Report and the

WA Environment Minister's approval decision, expert advice and the department's
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assessment, I concluded that provided the recommended conditions were applied, the
impacts of the proposed action on the environment were acceptable.

Radiation

34. The assessment report discussed the potential for radiological emissions to affect
groundwater quallty, surface water quality, air quality, non-human biota and bush tucker.

35. Radionuclides in dust and radon decay products in air have the potential to affect both
humans and non-human biota. The assessment report noted that the modelled total ooses
to humans at sensitive receptor locations near the project area (as described in the ERMP)
range from 0.005 to 0.047 millisieverts per year (mSv/y) above natural background levels,
which is significantly less than the internationally accepted radiation dose limit of lmSv/y for
members of the public. Similarly, the radiation exposure in relation to consumption of bush
tucker was also found to be well below l mSv/y.

36. I was advised that the ARPANSA consider that a 10 microGrays per hour (pcy/h)
incremental dose rate to animals and plants should be used to determine situations where
the radiological impact on the non-human environment is below regulatory concern. This
represents the dose rate at which 95% of species in an ecosystem would be protected with
an inherent safety factor of five. The assessment report noted that the exposure to all plant
and animal groups, except bryophytes and lichens, is modelled to be below 10 pGy/h in the
highest output year for the proposed action. The exposure to bryophytes and lichens is
modelled to be 35 pGy/h in the highest output year for the proposed action. while the
exposure is higher, the wA EPA considered the risk to bryophytes and lichens to be low
because they have a greater tolerance to higher doses of radiation.

37. Based on the material presented to me, I accepted the department's advice (which reflected
the assessment of the wA EPA) that radiation impacts of the proposed action can be
managed appropriately. To provide confidence that national standards are met, I imposed a
condition requiring the management of radioactive substances and waste to be consistent
with the Code of Practice for Radiation Protection and Radioactive Waste Management in
Mining and Minenl Processing, ARPANSA 2005 (oras amended) (the ilining Gode of
Practice) and that exposure of members of the public and workerc to radioactive releases
not exceed relevant dose limits described in the Mining code of praclice, and be as low as
reasonably achievable (conditions 8 and 6). A failure to meet this national standard would
be non-compliance with the approval conditions.

38. I was advised that best practice is to also set a dose constraint for exposure to members of
the public as a taroet. A failure to meet a taroet would not be a non-compliance with tne
approval conditions. lt would indicate a need to review practices to ensure radiation
exposure is as low as reasonably achievable. I noted that the wA Radiological council, an
independent statutory authority appointed under the Radiation Safety Act 1975 of Western
Australia to assist the WA Minister for Health to protect public health and to maintain safe
practices in the use of radiation, generally adopts a dose constraint for members of the
public of 0.3 mSv/y. Based on the information above, I decided that this is achievable and I

therefore applied this figure as a minimum dose constraint (tarqet) (condition 7a).

39. To ensure radiation exposure lo non-human biota has minimal impact, I required a
reference level (lafgeD to be developed, which is no greater than 10 pGy/h except for
bryophytes and lichens, for which the reference level must be no greater than 35 pGy/h

15



(conditions 7b and 7c). Similarly, a failure to meet this target would not be a non-compliance

with the approval conditions. lt would indicate a need to review practices to ensure radiation

exposure is as low as reasonably achievable. ARPANSA advised the department that it

supported this approach.

Groundwater and water suoolv

40. The groundwater table in the project area is typically two to five metres below the surface

and the depth to water generally reduces with proximity to Lake Way. Groundwater salinity

in the project area is highly variable, being generally brackish in the calcrete aquifer systems

including the West Creek borefield and the southern and eastern borefields, and saline to

hypersaline in the shallow lake deposits.

41. The assessment report stated ihat the WA EPA's objective was to maintain both the quality

and quantity of groundwater water so that existing and potential uses, including ecosystem

maintenanc,e, were protected.

Water supply

42. The assessment report noted that the proposed action requires 2.5 gigalitres per annum

(GUa) of water supply for the life of the mine (14 years) which will be met for the first six

years through the west creek borefield (0.7 GUy) and the balance from pit dewatering.

From year 7 onwards, there would be a shortfall of 1 .4 GUy which would need to be

sourced from alternative regional groundwater resources, which are yet to be determined.

43. The wA EPA noted the proponent investigated alternative water supplies to meet the

shortfall and to ensure it had adequate water supply for the '14 yeat life of the mine. The

assessment report concluded that, based on the amended dewatering plan and the advice

of the WA Department of Water, the West Creek borefield and the dewatering of mine pits

provides an environmentally acceptable water supply for years 1 to 6, and there are other

alternative viable water supply sources for years 7 to 14 which can be managed in an

environmentally acceptable manner.

44. Geoscience Australia reviewed the proposed action and advised that it was not able to

comment on the adequacy of the identified alternative water sources, and noted no

environmental assessment of the impact had been canied out. Geoscience Australia

recommended collection of groundwater baseline data at the proposed groundwater

sources and further work to elucidate the potential impacts of abstraction on regional

groundwater systems.

45. Subsequent to Geoscience Australia reviewing the proposed action, my department sought

a copy of the advice from the wA Department oJ water to the wA EPA. The advice stated

that there is a 'very good prospect for obtaining a viable source of water for the life of the

[proposed action], if water quality is not a constraint, with manageable environmental

impacts. The advice is based on a study of groundwater resources of the Northern

Goldfields published in 1999'. The study identified palaeochannel sands within about 2skm

of the Wiluna proiect that were calculated lo have 122 GL of groundwater in storage. The

advice noted 'hypersaline water found in trunk palaeochannels is generally poorly

connected to the watertable with little risk of environmental impact from abstraction.

Pumping from fresh to brackish borefields in much smaller semi-confined tributary
palaeochannels can sometimes locally impact the watertable'.
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46. Based on the advice from the WA Depadment of Water, I was satisfied that this abstraction
can be undertaken in an environmentally acceptable manner and that any cumulative
impacts of groundwater extraction could be minimised through appropriate regulation of
extraction at a state level. However, as a precautionary measure and to address
Geoscience Australia's recommendations, I considered it appropriate to require the
proponent to ensure this abstrac{ion does nol result in any significant advere impact on
groundwater dependent flora or fauna and require that a plan for future abstraction of
groundwater off the mining lease be required to be approved, or, if such a plan is required
by the WA govemment, that plan should be submitted for quality assurance purposes
(conditions 10 and 13). lwas advised that such a plan is likety to be a requirement of the
WA DMP approval under the Mining Act 1978 of Western Australia, and water licences will
also be required to be obtained from the WA Department of Water.

Groundwater qualW

47. I found that the risk to groundwater quality derives primarily from tailings seepage. Tailings
would be stored below ground in mined out areas within the pit to a depth of four to six
metres. Tailings seepage into groundwater from the tailings storage facility would be
significantly slowed by a clay liner. Movement of groundwater into and oul of the mining
area would also be reduced by a compacted clay or high density polyethylene banier
around the tailings storage facility.

48. The assessment report concludes that'based on the characteristics of the tailings, the
design of the tailings storage facility, leachability of lhe tailings and the long-term modelling
undertaken to predict the behaviour and movement of radionuclides, it is unlikely that
groundwater quality would be significan y impacted. Further, that groundwater quality can
be managed to ensure existing and potential uses, including ecosystem maintenance, are
Drotected.'

49. The report found approximately 38.5 mg/L of uranium could potentially leach to groundwater
from tailings. Fate and transport modelling of the leachable uranium and other solutes from
backfilled tailings material indicated that after 1000 years, the predicted uranium
concentration in groundwater would be low and the distance travelled would not be
significant (less than 0.4 mg/L approximately 1g metres from the pit, and after 10,000 years
it would be less than 0.4 mg/L approximately 1oo metres from the pit), which is within the
natural background range. The wA EpA also sought advice from the wA DMp on the
modelling and proposed design of the tailings storage facility, including the permeability of
the clay barrier, leachability potential of the tailings material, contaminant fate modelling and
proposed mitigation plans should the target permeability and leachability not be met. Based
on the advice of the wA DMP, the wA EpA considered that 'the proposed tailings storage
facility can be constructed and operated to contain the tailings and limit leaching of
radionuclides over the long term'.

50. Advice from Geoscience Australia concluded 'there is a low likelihood that the proposal will
have a significant, long lasting impact on regional groundwater environmental values'.
Geoscience Australia recommended installation of monitoring bores outside the
groundwater banier surrounding the tailings storage facility and open cut to ensure
significant effects of mining activities and post-mining recovery can be rneasured. In addition
to the usual parameters for groundwater monitoring, Geoscience Australia recommended
that monitoring of uranium be included.
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51. Further, the proponent noted in the additional information received on 5 February 2013 that
groundwater in the project area is approximately three times as saline as seawater and is

therefore not suitable for human or stock consumption or any other beneficial use.

52. Having considered the above information, I concluded that the risk of impacts to
groundwater from tailings seepage was low. However, as a precautionary measure, I

imposed a condition requiring the proponent to develop an Environmental Management

Plan, including groundwater monitoring and management so that management measures

can be implemented if necessary, to ensure no significant adverse impacts on groundwater

dependent flora or fauna (conditions 3, 10, 1 1 and 12). A change in pH or uranium

concentration beyond natural variation in groundwater outside the groundwater barrier

during the life of mine would indicate the banier may not be performing as expected. This

does not necessarily mean there is a risk to groundwater dependent flora and fauna.

However, this will constitute a trigger for further investigation and remedial action if

necessary.

Surface water

53. I was advised that surface water flow in the region is ephemeral but is subject to flood

events. The mining areas are in the catchment of Lake Way, which is a salt lake and

generally dry. As with other salt lakes in Western Australia, dormant stages of aquatic biota

can be found in the sediments. After flood events, Lake Way provides habitat for migratory

bird species.

54. The assessment report considered that surface water on site would be adequately managed

through the proposed engineering design of diversion drainage systems on site, and noted

that the proponent has prepared a water environmental management strategy to address

surface water management. The report also noted that no discharge of water from

dewatering would occur, and therefore impacts to surface water quality are considered

unlikely.

55. The proponent provided details on the proposed creek diversions in the ERMP, stating that

where creek diversions are required within the Lake way pit, these sections of the pit would

be mined in the dry seasons and backfilled immediately with waste rock to re-establish the

original profile of the creek bed. No tailings would be placed in the Lake way pit void, to

avoid any potential for interaction between surface water and tailings contaminates. In order

to provide additional flood protection, bunds will be constructed to prevent water ingress into

the pit and to eliminate the potenlial for entrainment of backfilled materials or water from the

pit void, should a flood occur during active mining or backfilling.

56. I noted that appeals were submitted as part of the WA EPA assessment process regarding

the risk of ore deposits exposed by mining activities being mobilised by creek waters flowing

through the pit. The wA Appeals committee report recommended that the conditions be

amended so that the Water Management Plan Environment Management Strategy

document address this issue and the WA Environment Minister's final approval conditions

required creek diversion management to be explicitly addressed.

57. Advice from Geoscience Australia noted the bunding around the pits would be designed for

a 1 in 1OO year rainfall event with a 1 .0 metre freeboard. This equated to a maximum

predicted depth of water at the bund location of 2.3 metres. Geoscience Australia

considered the 1.0 metre freeboard to be appropriate, and recommended monitoring to

ensure surface water quality downstream is maintained. I noted however that the
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Supervising Scientist Division also provided advice on this matter and recommended

consideration oI aT2hour probable maximum precipitation event (equating to a 3.2 metre
maximum predicted water depth, excluding any freeboard height). This was because Wiluna
lies in an area that can be subject to heavy rainfall from cyclones and as such it may not be

uncommon to experience 1 in 100 year events throughout the life of mine.

58. I agreed with the conclusions of the WA EPA, ihe WA Appeals Committee, Geoscience
Australia and the deparlment's Supervising Scientist Division, and so as a precautionary

measure I aftached a condition requiring surface water to be addressed in the
Environmental Management Plan to ensure there are no significant impacts on downstream

surface water environmental values (conditions 3 and 14). I also required that compliance

criteria and trigger levels must be developed in accordance with the Australia n and New

Zealand guidelines for fresh and marine water qual$ (condition 'l5).

59. As a result of the invitation to comment on the proposed approval decision, the proponent

raised concerns that a bund built to contain a 72-hour probable maximum precipitation

event, as recommended in my proposed decision, would require a bund of approximately

4.3 metres in height, which the proponent believed would be visually dominant in the
landscape and against the wishes of the Traditional Owners.

60. I was advised that a probable maximum precipitation event is calculated based on a
precipitation event occurring at a particular point rather than taking into account the size of
the surface water catchment area. I was also advised that it was more appropriate therefore
to design the bunds to withstand a probable maximum flood, which requires taking into

consideration the worst case scenario flood for the Lake Way catchment. The proponent

advised that this would result in a bund height of approximately 3 metres, which more

closely reflects the wishes of the Traditional Owners. I was advised ihat this is not likely to
result in a breach of the bunding under all reasonably foreseeable conditions. The
Supervising Scientist Division agreed that this is in line with best practice and offers a very

high level of protection. On this basis ltherefore imposed a condition that the surface water

bunding around the pits must be designed and constructed to withstand a probable

maximum flood (condition 16).

Aborioinal heritaqe

61. Wiluna is recognised as an important area for Aboriginal culture in the Western Desert

region. lt is traditionally a major law centre and plays a central role at law time with people

from the region travelling to meet there. There are 15 Aboriginal heritage sites recorded on

the WA Department of Indigenous Affairs' Aboriginal heritage register within or potentially

within the poect tenements. I was advised that the proponent committed to negotiating a

mining agreement with Traditional Owners which would include commitments to Aboriginal

heritage protection; onSoing consultation with Aboriginal people through the life of the
proposed action; and cross-cultural awareness training for all employees and cgntractors.

The proponent is also required to obtain permission under the Aborrg inal Heritage Ad 1972

of Western Australia for disturbance of any registered cultural heritage site.

62. The assessment report noted that Central Desert Native Title Services, representing the

relevant Native Title Claimants, made a submission regarding management actions and the

claimants, indigenous ecological knowledge. The submission advised that the proponent

was working closely with the Native Title Claimants to develop a Heritage Management Plan

to protect the large number of culturally significant sites around the proposed action.
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63. I was advised that on 18 January 2012, officers of my department met with the proponent
and with the Central Desert Native Title Services, who were engaged by the Traditional
Owners to act on their behalf. The Central Desert Native Title Service verbally described the
consultation process undertaken with the Traditional Owners and the cultural heritage
mapping which had been prepared. The Central Desert Native Title Service indicated that
lhe mapping was unable to be provided to either the proponent or to the department due to
it containing sensitive material. Following the meeting, the Ceniral Desert Native Title
Service released a media release on behalf of the Traditional Owners which confirmed that
the Traditional Owners were encouraged by the proponent's approach to consultation, and
were 'happy that Toro will keep away from their sites'.

64. I was advised that in a media release on 28 May 2O12 on behalf of the Traditional Owners,
Central Desert Native Title Services advised that the proponent had been required by the
Senior Lawmen from the Martu people to meet a threshold for heritage protection before
they would consider any formal negotiations for a mining agreement. The threshold
requirement was established by the Traditional Owners so as to minimise the mining
footprint and avoid areas of significant cultural value. Central Desert Native Title Services
advised that this condition had been met and negotiations had commenced.

65. The WA EPA stated that their objective was to ensure that changes to the biophysical
environment do not adversely affect historical and cullural associations and comply with
relevant heritage legislation. lt considered that, based on the information provided in the
ERMP, submissions received, the proponent's response to submissions and the need for
the proponent to obtain approvals from the WA Department of Indigenous Affairs, it is likely
the proposed action could be implemented to meet this objective. I noted that the WA EPA
did not recommend any further conditions.

66. On the basis of the outcomes of the meeting held on 18 January 2012 with Central Desert
Native Title Services, the information received from the proponent in response to the
meeting, the media release on behalf of the Traditional Owners, and the information
contained within the ERMP, response to submissions and the WA Appeal Committee's
report, I agreed with the WA EPA that the proposed action could be managed to avoid
adverse impacts on Aboriginal cultural heritage. As a precautionary measure, I considered it
appropriate to require the proponent to submit evidence that Indigenous persons with rights
or interests in the project area have been adequately consulted before mining can begin,
such as evidence of an Indigenous Land Use Agreement, and submit a Cultural Heritage
Management Plan consistent with the outcomes of this consultation, for approval (conditions
28 - 30).

Flora and fauna impacts

67. The assessment report indicated that approximately 1530 hectares of native vegetalion
would be cleared as part of the proposed action, and that playa (dry lake) vegetation,
fringing vegetation, dune vegetation, plains vegetation, calcrete vegetation and clay-pan
vegetation were found to be the main groups of vegetation found in the area during flora and
vegetation surveys.

68. I was advised that during the refenal process, my delegate found that the proposed action
was nol likely to have significant impacts on any EpBC Act listed threatened species or
ecological communities, or listed migratory species.
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69. The assessment report noted that at the state level, whilst no listed declared rare flora were
identified during surveys, a number of potentially conservation significant species of
Tecticomia plants were identified around the Lake Way system. Tecticomia is a genus of
succulent, salt tolerant planis which are potentially groundwater dependent and could have

very specific habitat preferences based on hydrology, salinity and landform. The WA EPA

considered that clearing and dewatering activities have the potential to affect flora and

vegetation including groundwater dependent vegetation.

70. The WA EPA recommended conditions requiring the proponent to prepare a survey and

research plan, and a groundwater drawdown monitoring and management plan to manage

risks to lecfrbomrb. The plans must include preservation and research of propagation

techniques, and the implementation of a barrier system to limit impacts to Tecticornia

species within the primary drawdown area of 0.5 metres. The monitoring plan must also

identify trigger levels and management responses for the protection of Ted.icomia'

71. The assessment report concluded that there are likely to be residual impacts to Tecticomia

species and other groundwater vegetation and recommended as an ofiset that further

survey and research measures are undertaken to improve the knowledge ol Tecticornia

species and vegetation.

72. Appeafs were submitted regarding concern that unknown or new species ol Tecticornia

could be subject to ineversible damage or extinction. During the assessment 62 specimens

ol Tecticomia were identified, of which none were new species or subspecies, and 19

further specimens were unable to be to be identified. The wA Appeals committee report

found that the reason for many specimens not being identified to species level was due to

the poor quality of material supplied which did not include flowers or seed, and the

taxonomy on some groups is too poor to know if some plants were of new species or not.

The proponent has estimated that there are 40,000 hectares ol Tecticomia community in the

region and 6,600 hectares surrounding Lake way, of which approximately 620 hectares will

be cleared.

73. The WA Appeals Commiftee report noted that it is possible that the unidentified species of

Tecticomia are either from known species but were unable to be identified because of the

high levels of variability in morphology and habitat and certainty is not possible without

flowers or seed, or that the unidentified specimens represent species not previously

reported. The report stated that 'af so, given the small sample size (9% of the Lake way
population and approximately 1 .5olo of the regional population), the lack of knowledge of the

population or the taxonomy of Tecticomia and the fact that the dune and calcrete landform

that hosts Tecticomia is quite widespread in lhe region, it is less likely that the unidentified

samples represent species that only occur on the proposed mine site.' lwas advised that as

uncertainty remained regarding the taxonomy of the genus, the wA Appeals Committee

report recommended that, in addition to the conditions recommended by the wA EPA, the

Tecticornia research plan should also include preservation of the surface soils, containing

the seed bank for use in rehabilitation, as a precautionary measure in the unlikely event that

the Tecticornia species at the mine site are found to be endemic. The research plan also

includes requirements to implement further surveys within and outside the Proiect area to

determine the conservation status of Tecticomia laxa, investigation of storage techniques'

propagation techniques, habitat requirements and re-establishment and rehabilitation

technioues. I was advised that the WA Environment Minister's conditions require that

implementation of this plan must commence prior to any ground disturbing activities and that

the research and survey work be of a monetary value no less than $900,000. I considered

that with this plan in place, impacts to Tecticornia species are likely to be acceptable
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74. The assessment report also noted groundwater drawdown can reduce stygofauna habitat. I

was advised that the WA EPA considers stygofauna species found within the pit areas are
likely to be more widespread and that impacts on stygofauna would be reduced through
implementing the groundwater drawdown monitoring and management plan refened to in
paragraph 70 (above).

75. Based on the material before me, I concluded that the impac-ts of the proposed action on
stygofauna, Tecticornia and other groundwater dependent flora and fauna can be managed
through the implementation of the Environment Management plan, which must be
developed and implemented in such a way so as to ensure no significant adverse impact to
groundwater dependant flora and fauna, inctuding stygofauna (condition ,lO). lwas advised
that this is consistent with the state government requirements. I also concluded that the
proposed action will not affect any nationally listed species and there are unlikely to be
significant impacts on other species of conservation significance.

76. I was advised that an assessment of the proposed action against the department's EpBC
Act Environmental Offsets Policy (October 2012) indicated that an offset was not required in
this instance because the residual impacts of the proposed action were not considered
significant. For this reason, and taking into account the WA EpAs requirement for a
Tecticomia offset, I did not require an additional vegetation offset as part of the EpBc Act
approvat.

Air oualitv

77. The assessment report lists air quality as being potentially affected by the proposed action
through dust, inorganic gases and radiological emissions. The wA EpA noted that the
proponent has prepared a Dust Management plan to manage dust emissions, and it is
considered this plan would ensure that dust levels are maintained at low levels. I was
advised that the WA EPA also indicated that radiological emissions to all sensitive receptors
are likely to be substantially below regulatory limits, and considered that these emissions
wilf be adequately regulated by the DMp under the WA Mining Act 1978.

78. I agreed with the conclusions in the assessment report. I was advised and I accepted that
given the low risk of significant affects to air quality and with the state regulatory controls
required, I did not require any further conditions addressing air quality.

TransDort

79. I was advised that the uranium oxide concentrate would be transported to Kalgoorlie for
either rail or road transport to Adelaide for export through Port Adelaide or Darwin and that
the transporl of concentrate outside western Australia is not part of the wA EpA
assessment or the referred action.

80. The assessment report noted the risks of concentrate transportation include the potential for
radiation exposure to the public and the environment, mainly due to accidental spillage.

81. The transport of concentrate is subject to approval by the Australian safeguards and Non-
proliferation office, and transport within wA must comply with lhewA Radiation safety Act
1975, Radiation safety (Generat) Regutations 1983, and Radiation safety (Transport of
Radioactive Substances.) Regutations 2002.

82. The wA Radiological council and the DMp are the key govemment agencies responsible
for regulating transport and for ensuring members of the public are protected from radiation

22



and exposure to radiation does not exceed the intemational regulatory limit of one milli-

seivert per year.

83. The assessment report considered the existing regulatory framework in regard to transport

and radiation management to be comprehensive, and will ensure that the transport of

uranium oxide concentrate on Western Australian roads is canied out in such a manner that

the risk to public and environmental health is managed to an acceptable level.

84. However, the wA Appeals committee report concluded that 'there needs to be effec{ive

coordination of the Govemment agencies responsible for transport regulation and

emergency response. Local government does not yet have sufficient knowledge or guidance

regarding lines of responsibility and communication for response management. This will

need to be addressed prior to any transport commencing'. The report also identified that

'coordination and understanding between the DMP, the Department of Environment and

Conservation and the Radiological Council of WA needs to be improved and formalised in

administrative anangements'.

g5. Whilst it is not specifically part of the proposed action, the transport of uranium concentrate

interstate into South Australia or possibly the Northern Territory for export is an indirect

consequence of the proposed action. The transport of all radioactive material throughout

Australia must be approved by the Australian Safeguards and Non-proliferation Office and

must af so be consistent with the requirements of the Code of Practice for the Safe Transpott

of Radioactive Materlal (ARPANSA 2008, or as amended) (the Transport code of
practice). I was advised that the proponent will be required to obtain the relevant regulatory

licenses and permits from state government agencies and the Australian Safeguards and

Non-proliferation Office. I was also advised and I agreed that the existing regulatory

framework at a national level is comprehensive and will ensure that the risks to the public

and the environment are appropriately managed. As a precautionary measure I included a

requirement to transport radioactive material in accordance with the Transport code of

Practice as an approval condition (condition 9).

Mine closure and rehabilitation

86. The proposed action involves the mining of two shallow uranium deposits, centipede and

Lake way, with a disturbance area of 1530 hectares and a mine life ot 14 years. lwas

advised that the staged nature of mining atlows for progressive rehabilitation of tailings, and

the maximum operational footprint at any one time would be less than 300 hectares.

87. The assessment report stated that the wA EPAS objectives for closure were to ensure, as

far as practicable, that rehabilitation achieves a stable and functioning landform which is

consistent with the surrounding landscape and other environmental values.

88. The assessment report noted that the proponent would be constructing a tailings storage

facility at the mined out centipede pit. The tailings storage facility would be constructed with

a 3OO millimetre compacted clay liner at the base and a minimum two metre cover to contain

the tailings and prevent migration or radon emanation from the pit. other waste material,

including non-mineralised waste rock; would be stored in-pit at Lake way or used to cap the

tai|ingsce||satcentipede.Iwasadvisedthattherewou|dbenoabovegroundwaste
storage structures, stockpiles or elevated landforms remaining after closure, and the land

wou|dbere-contouredandrevegetatedusing|oca|provenancespecies.Amonitoringp|an
would be undertaken including dust and radiation monitoring to ensure the tailings storage

facility is operating safely before, during and after operations'



89. The assessment report acknowledges that the DMP regulates mine closure through the WA
Mining Act 1978, and through the WA Mines Safety and Inspection Act 1994, and radiation
issues are regulated by the Western Australian Radiological Council through the WA
Radiation Safety Act 1975.

90. The DMP advised the wA EPA that it 'is satisfied that the test work completed by Toro
Energy demonstrates that the leachability potential of the tailings material is low and that all
contaminants should be contained within the facility. sufficient modelling has been
undertaken to demonstrate, if there is any leaching, that there will be minimal transport of
any contaminants from the facility over the long term (in this case, 1O,OOO years)'.

91 . I was advised that the transport of contaminants from the tailings storage facility is likely to
be minimal. Modelling of the leachable uranium and other solutes from bacKilled tailings
material indicated that after 10,000 years, the predicted uranium concentration in
groundwater would be low and the distance travelled would not be significant (less than 0.4
mg/L approximately 100 metres from the pit), which is within the natural background level
range. This represents a low risk to the environment.

92. I agreed with the WA EPA conclusion that, with a two metre cover over the tailings storage
facility, including a radiation control layer, radon release into the environment would oe
reduced to an acceptable level.

93. On 5 February 2013, the proponent provided additional information regarding the likelihood
and consequences of the tailings storage facility being breached. The proponent noted that
the Project area is located in an area which is depositional rather than erosional, which
reduces the likelihood that the tailings would be exposed via erosion. Further, if erosron
were to be a factor, the unmined uranium ore would be eroded before the tailings because it
will be located closer to the surface than the tailings and will not have a compacted
sediment cap.

94. My department sought validation of this statement from Supervising Scientist Division,
ARPANSA and Geoscience Australia. The Supervising Scientist Division indicated that in
any environment multiple geomorphic processes occur at any one place and time, and
therefore it was somewhat inaccurate to state that the environment is entirely depositional.
ARPANSA also questioned whether the environment wourd remain depositionar during
extreme flood events. Geoscience Australia agreed that Lake Way is a centre for internal
arid drainage and is generally a depositional environment and that if the environment were
to be eroded, the unmined ore body would be exposed before the tailings.

95. The proponent arso stated that based on Bureau of Mereorology predictions, the Wiruna
region is likely to get hotter and drier under crimate change, and an increase in cycronic
activity is not predicted and that as such, increased extreme weather events are unliketv to
lead to a breach of the tailings storage facility.

96. The proponent further observed that there are no burrowing animals in the vicinity of tne
Project area. The proponent noted that rabbits have not been found in the area because of
the highly saline ground conditions and rack of appropriate vegetation as food suppry and
that based on the predicted climate trends, the Wiluna region is not likely to support
burrowing species in the future.

9T Advice on the validity of this statement was obtained from WA Deparlment of Environment
and conservation (DEC). wA DEc advised that surveys have identified the presence of a
small number of individuar burrowing animars within the mining rease area, however the
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results provided did not demonstrate any evidence of a large population of burrowing

species inhabiting the area. lrrespective of the presence or absence of any burrowing

animals in the project area, the proposed composition of the tailings cover, which includes a

shaping layer to be made up of rocks from the overburden is not conducive to bunowing

and therefore it is unlikely to result in a breach of the tailings cover.

98. The proponent noted that plant species in the area have a root zone of up to 0.5 to I metres

and therefore it is unlikely that plant roots would lead to a breach of the tailings cap
(minimum depth of 2 metres) and that given the permeability of the tailings will be low'

groundwater flows will tend to move preferentially through the sunounding materials rather

than through the tailings mass itself and therefore groundwater is unlikely to breach the

facility. The Supervising Scientist Division and Geoscience Australia agreed with this

conclusion, due to the lower permeability of the tailings' liner and barrier materials

compared with the sunounding aquifers.

99. Based on the above material, I concluded that the likelihood of a breach of the tailings

storage facility is low.

100. The proponent noted that in the unlikely event of a worst-case scenario whereby the tailings

were to become exposed, only 5olo of the uranium is in tailings liquor and available to

mobilise into the environment, and that therefore the unmined ore is more available to

mobilise in the environment. The supervising scientist Division did not agree with this

conclusion, and indicated that based on the information provided, should the tailings be

exposed by a breach to the facility, uranium is likely to be mobilised at a rate higher than the

natural ore. However, the Supervising Scientist Division recommended that this issue would

be satisfactorily resolved through a condition requiring further modelling to demonstrate the

long-term safety of the tailings storage facility. Geoscience Australia considered that the

conclusion that the tailings are stable and that the uranium is not likely to be mobilised by

groundwater processes should the tailings be exposed is reasonable, based on the

technical reports provided alongside the ERMP. As a precautionary measure, I decided to

impose a condition requiring further modelling to demonstrate the long-term safety of the

tailings storage facility, as recommended by the Supervising Scientist Division (condition

17d).

101 . The proponent indicated that in the event of a >1 in 100 year flood event of at least 72 hours

duration following mine closure and removal of the bund walls, the tailings storage facility

would be under water. In the unlikely event that this water were to be contaminated with

tailings material as a result of the cap having been breached, the water would be contained

within Lake Way catchment and would not affec{ other water sources'

102. The department advised that contaminant fate and transporl modelling predicted that there

will be no discernible changes to groundwater quality outside the proponent's proposed

operational area after '10,000 years. Geoscience Australia agreed with this conclusion.

103. The proponent noted that there are no downstream beneficial uses for the local surface

water and groundwater as they are hypersaline (up to three times saltier than seawater)'

104. The proponent stated that the unmined uranium ore in the vicinity is more radioactive than

the tailings. The proponent also stated that in the event that the tailings storage facility is

breached, radiation exposure to humans would be less than the current exposure from the

naturally occurring ore body, as uranium has been removed from the site. Advice on this

matter was sought from ARPANSA, who did not agree with the conclusions reached based

ontheinformationprovided.A|thoughtheproponentwi||berequiredtocomplywith
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legislation which regulates the management of radioactive substances and waste, I decided
that it was appropriate to impose an additional condition requiring the mining site to be
made physically safe to members of the public and human biota and geo-chemically non-
polluting (condition 17a).

105. I concluded that, based bn the above material and provided the proposed action was
undertaken subject to the conditions described in paragraphs 100 and 104 (above), the risk
of a breach of the tailings storage facitity is low.

106. The proponent considered alternate disposal methods for the tailings during the assessment
process but proposed in-pit disposal as it is considered to be international best practice.
Geoscience Australia and the supervising scientist Division agreed with this approach.

107. Geoscience Australia agreed that the tailings storage facility cover would be effective in
ensuring minimal impacts to the environment. The Supervising Scientist Division indicated
that they did not have the expertise in cover design to draw the same conclusions, but
instead recommended an independent expert review of the tailings cover design to ensure
the design is consistent with best practice recommendations. Based on this advice, I

decided that it was appropriate to include as a condition of approval, a requirement for a
review of the proposed tailings cover design to be undertaken by an independent scientific
expert, which demonstrates that the proposed mitigation measures will be effective in
ensuring the closure outcomes are met and the design is consistent with world,s best
practice (condition 19).

108. Given the assessment of likelihood and consequences of a breach of the tailings storage
facility and based on the advice of Geoscience Australia, ARPANSA and the supervising
Scientist Division, and with the appropriate mitigation measures, I concluded that the tailings
can be managed to avoid an unacceptable impact on the environment.

109. As a precautionary measure and given the importance of the tailings storage facility in
reducing the potential for exposure, t decided to include a condition (condition 18) requiring
the proponent to ensure that the tailings storage facility be constructed and rehabilitated
usrng:

a. a cover of at least 2 metres thickness which is shown through appropriate modelling to
retain its integrity over the long-term;

b. a radiation control layer that reduces the radon emanation at the surface of the radiation
control layer to ress than 2s o/o of the rate ofthe exposed tairings surface; and

c. a compacted clay liner of at least 300mm thickness with permeability of less than 1x10's
metres/second..

'1 'lo. As noted in paragraph 107 (above) | have imposed a condition on the approval which
requires the design of the tailings storage facility cover to be reviewed and endorsed by an
independent scientific expert to ensure it meets best practice standards. I also decided to
rmpose a condition requiring submission of a document detailing the outcomes of the
independent scientific expert review, to ensure the effectiveness ofthe cover design
(condition 20).

1 1 1. Given the regulatory role of the wA DMp, the wA EpA has not required any conditions for
closure. However, based on the materiar presented to me, I formed the view that there rs a
risk of adverse impacts to the environment if crosure is not managed properry. As western
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Australian approval for the mine closure plan has not yet occured, ldecided to include

conditions requiring the submission of a Mine Closure Plan as part of the Environment

Management Plan for my (or my delegate's) approval before mining commences so as to

ensure the risks to the public and to the environment are appropriately considered during

the design phase and managed during operations and post-closure (condition 17).

112. The condition provides that lhe Mine Closure Plan should be designed to meet the

environmental outcome that the mining lease is physically safe to humans and animals,

geotechnically stable and geochemically non-polluting. lwas advised that this is consistent

with the WA DMP'S objectives for mine closure. The department advised that the likelihood

of the proposed closure approach producing an acceptable outcome should be

demonstrated through a comprehensive and conservative safety assessment to determine

the long-tenn risk to the public and the environment from the tailings storage facility, and

through on{round progressive rehabilitation trials during operation to demonstrate the

feasibility and improve the viability of the proposed remediation strategies if appropriate. To

ensure that this occurs, the condition provides that the Mine Closure Plan should require

monitoring to determine whether closure outcomes are being met'

1 13. The department advised that ARPANSA provided a definition of "long-term", and advised on

the adequacy of the clay liner to contain the tailings and limit leaching of radionuclides over

the long-term. ARPANSA noted that '1,000 years is a short period of time in terms of the

long-term radiological impact of the tailings on the environment. The radioac{ive half-life of

uranium-238 is over 4 billion years. Even when all the uranium is extracted, the Tailings

storage Facility will still contain radionuclides with half-lives up to 75,000 years (e.9.

Thorium-230)'. ARPANSA supports 'the absence of a specific definition of "long-term'.

When conducting a comprehensive assessment to determine the long{erm radiological

risks to the public and the environment, the time scales need to be considered relative to the

half-life of the longest lived radionuclide present in the Tailings Storage Facility'. ARPANSA

advised that the purpose of a clay liner was not to contain the tailings over the long-term but

rather to 'delay the breakthrough of contaminate leachate into the aquifer, not (necessarily)

to reduce the long-term maiimum radionuclide concentration in groundwater'. On this basis'

I decided that there is still merit in requiring a clay liner as it significantly reduces the short-

term impacts of seepage. I concluded that the long-term risks can be acceptably managed,

as the 10,000 year modelling undertaken by the proponent did not assume the integrity of

the clay liner would remain intact, but still indicated that the distance travelled by the

leachates and their concentration in the groundwater would not be substantial.

114. The requirements for a Mine closure Plan are consistent with world's best practice, and the

requirement to review the plan every three years for the life of the approval to determine the

effectiveness of the plan at achieving closure outcomes will ensure best practice is

continually being Pursued.

115. Further, I was advised that while it is WA government policy to require a bond for 100% of

the cost of rehabilitation, this requirement and amount is yet to be imposed by the wA DMP.

Therefore, I agreed that a condition should be imposed on the approval that enables me to

require the proponent to enter into a bond for any additional amount deemed necessary'

taking into consideration the amount determined to be required by the wA government

(condition 25).
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Greenhouse Gas Emissions

116. The proponent estimates that the annual greenhouse gas emissions from the proposed
action would be approximately 80,000 tonnes. Given the commencement of the C/ean
Energy Act 2011 (Cth), I decided not to set conditions seeking to regulate greenhouse gas
emissions.

Social and economic matters

117. In making my decision, I considered the social and economic.matters relevant to the
proposed action, namely that:

- the Wiluna Local Government Area has a population of approximately 1 ,159 people,
consisting ot 7o.4o/o males and 29.6% females, and 2s.2o/o identify as Aboriginal or
Torres Strait lslander (ABS, 201 1 census);

- the proponent advised that during the construction phase the proposed action is likely to
provide up to 350 jobs and during operation of the mine, including closure and
rehabilitation, it is expected to generate up to 170 jobs.

- the proponent advised that identification of sustainable employment opportunities for
Aboriginal people is a priority of the Wiluna Regional Partnership Agreement. In seeking
a mining agreement with the Traditional owners, the proponent has advised that they
would be prepared to include specific provisions in such an agreement relating to
training, employmenl and business development;

- the proponent advised that employees and contractors would be housed at the project
village although some housing may be provided in the Wiluna township:

- increased mining activity, including by the proponent, would result in a rise in the non-
residential and non-lndigenous populations of Wiluna;

- there are likely to be both positive and negative social impacts as a result of the
proposed action. There is potential for the mining industry to absorb all community
capacity, including in infrastructure and service availability and delivery, for costs in the
township of wiluna to rise, and for there to be differences in spiritual beliefs and
practices amongst Aboriginal and non-Aboriginals, and possible tensions between
permanent residents and an increasing number of non-permanent residents. There is
also potential for increased opportunities for training and ski s deveropment,
employment and business opportunities with an increased market for local goods ano
seryices, and greater integration of community and industry infrastructure needs; and

- the proposed action wifl produce the equivarent of 1200 tonnes of uranium oxide
concentrate per annum for a minimum of 14 years. The total estimated capital cost is
approximately A$280 million.

Other matters taken into account

118' In making my decision, I took into account the following matters in relation to principles of
ecologically sustainabre deveropment (set out in section 3A of the EpBc Act):

- both longterm and short{erm economic, environmental, social and equity
considerations. I noted the investigations of the biological and physical environmenrs



that provided background information to assess the risks and identify measures to avoid

or minimise potential impacts to the whole of environment;

- I was satisfied that this proposed action conforms to the principle of intergenerational

equity. For example, the site is proposed to be progressively rehabilitated with the
environmental outcome of a site which is physically safe to members of the public and

non-human biota, geo-technically stable and geo-chemically non-polluting; and

- | was satisfied that this proposed action will conform to the conservation of biological

diversity and ecological integrity. For example, the conditions of approval require the
proponent to ensure that there are no significant adverse impacts on groundwater

dependent flora and fauna.

1 19. I took into account relevant comments given to me by Commonwealth and WA Ministers in

accordance with an invitation under section 131 .

120. I took into account information given to the department in accordance with a request for
further information under section 132 of the EPBC Act. Further information was requested

from the WA EPA regarding the outcome of the WA Appeals process and the WA

Environment Minister's final decision. Further information was also requested from the
proponent on 18 December 2012 regarding impacts to water and the long term integrity of
the final landform of the mine site.

121. As permitted by section 136(4) of the EPBC Act I considered whether the person proposing

to take the action is a suitable person to be granted an approval, having regard to the
person,s history in relation to environmental matters and if the person is a body corporate,

the history of its executive officers and if relevant, the history of the parent company and its

executive officers in relation to environmental matters.

122. In the refenal for the proposed action the proponent indicates that it has a satisfactory

record for responsible environmental management, has not been subject to any

proceedings under commonwealth, state or territory law regarding the envaronment or

natural resource management and that if approved, the proposed action will be undertaken

according to the corporation's environmental policy.

123. I was advised that the proponent is a relatively new, small mining company. lt was listed on

the Australian Stock Exchange in February 2006. Given this, I decided to include a condition

that enables me to require the proponent to enter into a bond for any additional amount

deemed necessary for the cost of rehabilitation of the mine site, taking into consideration the

amount determined to be required by the WA government

124. In accordance with section 134(4), in deciding whether to attach a condition to an approval' I

considered:

- the assessment report, the wA Appeal committee's Report and the wA Environment

. Minister,s decision, expert advice and the department's assessment, and how these

relate to the need for the recommended conditions in making my decision;

- all ofthe documentation provided by the proponent as noted above; and

- that the proposed conditions are practicable and cost effective'
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Conclusion

125. In light of my findings above, I concluded that the impacts of the proposed action on the
enMronment (as the relevant matter. of national environmental significance) will be
acceptabb provided the ac*ion is undertaken in accordanoe with the conditions specified in
the approval decision. lthere ore decided on 2 Apdl 2013 to approve, sutiec.t to conditions,
the taking of the proposed ac-tion for the purposes of sectiom 21 and 22A of the EpBC Act.

Signed
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