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RECOMMENDATIONS:
We recommend that you:
	1. Consider the information in this brief and the appendices.
	Considered / Please discuss 

	2. Agree with the recommended decision that the action is clearly unacceptable
	Agreed / Not agreed

	Sign the decision notice reflecting your decision that the action is clearly unacceptable at Appendix D.
	1. Signed / Not signed


	1. Sign the letters to the Victorian Department of Sustainability and Environment informing them of your decision at Appendix E. 
	1. Signed / Not signed


	1. If you agree to the above, read the draft Statement of Reasons and make any relevant amendments to reflect your reasons at Appendix F. 
	5.  Noted / Please discuss


	Sign the Statement of Reasons at Appendix F.
	1.  Signed / Not signed




Signature:  [Signed Tony Burke]						 Date:    31 January 2012                         

BACKGROUND: 
Description of the referral
A referral was received on 14 December 2011 under section 68 of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act). The action was referred by the Victorian Department of Sustainability and Environment (ABN 90 719 052 204) who have stated their belief that the proposal is a controlled action for the purposes of the EPBC Act. 
Description of the proposal (including location)
The Victorian Department of Sustainability and Environment has referred a research trial to determine whether cattle grazing is an effective tool for fuel and bush fire risk management in Victoria’s high country. The research trial will cover a total area of 39,738 hectares, including 6 primary sites, of which one site contains two geographically distinct areas, and 4 additional ‘contingency sites’. The contingency sites are proposed to be utilised in ‘significant unforeseen circumstances’, in which one or more of the 6 selected sites would be deemed ‘not suitable for the ongoing conduct of the research trial’. 
A total of 400 adult equivalent cattle will be transported to the research sites and left to graze for a maximum period of 1 December to 30 April each year over 5 years. A map indicating the location of the research sites has been provided with the referral (see Appendix A).
A similar research trial was conducted by the Victorian Department of Sustainability and Environment from January to April 2011. This research trial was not referred to the Australian Government under the EPBC Act. The trial was subsequently terminated after you formally requested that it be referred, pursuant to section 70(1) of the EPBC Act.  
Description of the environment
Nine of the 10 sites selected for the research trial are partly or entirely located within the Australian Alps National Parks and Reserves, which was included on the National Heritage list on 7 November 2008. The research trial also overlaps with areas of state forest.
The area contains a range of alpine, sub-alpine and montane environments, along with lower-altitude tablelands and foothills. There are a wide variety of vegetation assemblages including grassland, woodland and alpine bog. The area provides habitat for a numerous flora and fauna species that are adapted to survive the cold climate.

KEY ISSUES:
· The department considers that the proposed action will have a clearly unacceptable impact on the listed National Heritage values of the Australian Alps National Parks and Reserves National Heritage Place.
· If you decide that the proposed action is clearly unacceptable, you are required to make this decision on the basis of information contained in the referral and pre-existing information of which you are aware or which is held by the department. You may not consider other information, such as the public comments received during the referral process.
· The referral states that the proposed action will involve the introduction of cattle to the Australian Alps National Parks and Reserves National Heritage Place. 
· The proposed cattle grazing would potentially occur over a much larger area of the National Heritage Place than the Victorian Department of Sustainability and Environment’s previous cattle grazing research trial (which covered an area of approximately 25,600 hectares). The previous trial was subject to compliance action by the department due to the high risk of significant impacts on national heritage values.
· The gazette notice for the listing of the Australian Alps National Parks and Reserves as a National Heritage Place identifies a range of heritage values related to aesthetics, recreational use and the ecology and species diversity of the area. 
· There is a broad and long-standing scientific consensus that cattle grazing has an adverse effect on the ecology and species diversity of the Australian Alps National Parks and Reserves. Consistent with this, the department considers that the proposed action would have a clearly unacceptable impact on these values of the National Heritage Place.
· In addition, it is expected that introduction of cattle will seriously affect the aesthetic and recreational values of the Australian Alps National Parks and Reserves National Heritage Place – by damaging views and vistas of spectacular and distinctive terrain, disturbing the remote and natural character of the area and generating conflict with recreational users of the Alpine National Park, who value the wild and natural quality of the landscape. Accordingly, the department considers that the proposed action would have a clearly unacceptable impact on these values of the National Heritage Place. 
· The person taking the action has proposed various avoidance and mitigation measures. However, these measures do not address impacts to the values of the Australian Alps National Parks and Reserves National Heritage Place.
· The department is aware of claims that other hoofed animals such as deer and wild horses may be causing damage to the Australian Alps National Parks and Reserves National Heritage Place. However, this does not alter or detract from the clearly unacceptable impacts which would be caused by the cattle grazing currently proposed by the Victorian Department of Sustainability and Environment. 
· A ‘clearly unacceptable’ decision may result in the person taking the action requesting a reconsideration of your decision, or submitting a new referral for a modified action. The contentious nature of such a decision may also carry a risk of legal challenge.

RECOMMENDED DECISION:
Under section 74B of the EPBC Act, in deciding whether an action requires approval, if you consider that it is clear that the action would have unacceptable impacts on a matter protected by a provision of Part 3, you can decide that Division 1A of Part 7 of the EPBC Act (decision that the action is clearly unacceptable) applies to the referral.
If you decide that the proposed action is clearly unacceptable, you are required to make this decision on the basis of information contained in the referral. Previously, the Australian Government Solicitor has advised that general pre-existing information of which you are aware or which is held by the department can be used in conjunction with the information in the referral for the purposes of making a ‘clearly unacceptable’ decision. Accordingly, the brief draws from both sources. You may not consider other information such as the public comments received during the referral process.
The department recommends that you decide that the proposed action is clearly unacceptable, because it will have clearly unacceptable impacts on the National Heritage values of a National Heritage Place (section15B & section 15C). These impacts are discussed below.
Consideration of impacts on National Heritage values
· The National Heritage values of a National Heritage Place are a matter protected by section 15B and 15C of Part 3 of the EPBC Act. 
· The Australian Alps National Parks and Reserves were declared a National Heritage Place on 7 November 2008. The Australian Alps National Parks and Reserves are a tract of eleven protected areas stretching across the Australian Capital Territory, New South Wales and Victoria, containing the vast majority of alpine and sub-alpine environments in mainland Australia. These reserves have been managed effectively as a single palaeobiogeographic unit for much of the last two decades. 
· Nine of the 10 sites selected for the proposed cattle grazing research trial are partly or entirely within the Alpine National Park, which constitutes part of the Australian Alps National Parks and Reserves National Heritage Place.
· The Environment Protection and Biodiversity Conservation Amendment Regulations 2011 (No. 1) effectively deem that the grazing of domestic stock in the Australian Alps National Parks and Reserves is an action which will have a significant impact on this National Heritage Place. This means that as a matter of law, grazing of domestic stock in the Australian Alps National Parks and Reserves can be taken to have a significant impact. This does not preclude you from making a further judgment as to whether or not this proposed action will have a clearly unacceptable impact.
· In assessing the impacts of the proposed action on the Australian Alps National Parks and Reserves, the department has had regard to the referral documentation, the Commonwealth Government Gazette Notice for the listing of the Australian Alps National Parks and Reserves National Heritage Place and literature that is available to the department on grazing in the Australian Alps National Parks and Reserves. 
Ecology and Species Diversity
· The National Heritage values for the Australian Alps National Parks and Reserves include a number of heritage values relating to the ecology and species diversity of this National Heritage Place:
The Australian Alps are one of eleven sites recognised in Australia by the IUCN as a major world centre of plant diversity . . . containing most of the contiguous montane to alpine environments in Australia, the AANP  supports a rich and unique assemblage of cold-climate specialist species that have evolved unique physiological characteristics, enabling them to survive in an environment subject to extreme climate variation . . .The AANP  is a vital refuge for alpine and sub-alpine flora and fauna species, with a high level of richness and endemism across a wide range of taxa and therefore has outstanding value to the national for encompassing a significant and unique component of Australia’s biological heritage . . . (p. 3)
The AANP  has outstanding heritage significance to the nation for possessing extremely uncommon aspects of Australia's natural history . . . The AANP  contains most of the alpine and sub-alpine ecosystems on mainland Australia, supporting flora and fauna species that have evolved to the harsh conditions of the high altitudes. Many of these species are endemic to the Australian Alps and are found nowhere else in Australia. The bog and fen groundwater communities are supported by organic soils and contain exceptional water retention properties . . . (p. 5)
· There is a broad and long-standing scientific consensus that cattle grazing has an adverse impact on the ecology and species diversity of the Australian Alps National Parks and Reserves. Studies and investigations conducted by independent scientists and public land management agencies in past decades have consistently demonstrated that cattle grazing reduces the ecological value of this area when it is introduced. Several of the more recent and important papers on the topic have been provided at Appendix B and additional discussion has been provided with the advice from Heritage and Wildlife Division at Appendix C.

· The referral documentation states that a number of native flora and fauna species and ecological communities are known or likely to occur in or near the sites proposed for cattle grazing. These species and communities are components of the listed values of the National Heritage Place. The proposed action would have serious direct and indirect impacts on these biological values, for example, through trampling and grazing of native plants, spread of exotic weeds or pathogens and reduction of water quality in aquatic ecosystems. 
· In light of the extensive body of evidence publicly available on this matter, the department considers that the information is clear and unambiguous in relation to the impacts of the introduction of cattle grazing on the ecology and species diversity of the Australian Alps National Parks and Reserves. Accordingly, it is considered that the proposed grazing research trial will have a clearly unacceptable impact on the heritage values of the Australian Alps National Parks and Reserves.
Aesthetics and Recreational Use
· The National Heritage values for the Australian Alps National Parks and Reserves include a number of heritage values relating to aesthetics and recreational use: 
The AANP has outstanding heritage value for the longevity and diversity of its recreational use. . . (p. 4)
The AANP is a powerful, spectacular and distinctive landscape highly valued by the Australian community. The mountain vistas, including distinctive range upon range panoramas, snow covered crests, slopes and valleys, alpine streams and rivers, natural and artificial lakes, the snow-clad eucalypts and the high plain grasslands, summer alpine wildflowers, forests and natural sounds evoke strong aesthetic responses. Much of the terrain of the AANP is highly valued for its remoteness, and naturalness, including views to and from the region that capture snow clad ranges and mountain silhouettes against clear skies as well as expansive views of natural landscapes from the high points of the Alps. The upper Snowy River and Snowy Gorge, Mount Buffalo, the Kosciuszko Main Range, Lake Tali Karng, Dandongadale Falls, the peaks and ridges between and including Mt Cobbler, Mt Howitt and the Bluff and other high peaks, ridgelines, granite outcrops and escarpments are examples of dramatic awe-inspiring landscapes. Recreational pursuits in these landscapes are enhanced by aesthetic appreciation of their wild and natural quality . . . (p. 6)
The Australian Alps have a special association with the Australian community because of their unique landscapes, the possibility of experiencing remoteness and as the only opportunity for broad-scale snow recreation in Australia. . . (p. 7)
· Visual impacts associated with cattle grazing within the Australian Alps National Parks and Reserves, including cowpats, fences and visually intrusive cattle tracks, have an obvious and long-term effect on the aesthetic quality of the area. The presence of cattle will also detract from the natural and remote setting of the landscape across a large portion of the National Heritage Place. Indeed, two of the sites for the proposed grazing trial will include sections of land within the complex of peaks and ridges between Mt Cobbler, Mt Howitt and the Bluff – which is specifically identified in the gazette notice as an example of a landscape of particular heritage significance.
· Further it is the department’s view that cattle grazing will decrease the value of the Australian Alps National Parks and Reserves as a location for recreational use. The presence of cattle will detract from the wild and natural quality of the landscape and reduce the aesthetic appreciation of the area by visitors seeking experiences of remoteness in a natural environment (which are components of the listed values of the National Heritage Place). Additional discussion on this topic has been provided with the advice from Heritage and Wildlife Division at Appendix C. 
· In light of the above, the department considers that the information is clear and unambiguous in relation to the impacts of the introduction of grazing on the aesthetic and recreational values of the Australian Alps National Parks and Reserves. Accordingly, it is considered that the grazing will have clearly unacceptable impacts on the heritage values of the Australian Alps National Parks and Reserves.
· The department notes that the National Heritage values for the Australian Alps National Parks and Reserves includes several references to historical pastoral grazing in the Alps, including cattlemen’s huts and former stock routes. However, this does not provide support for a view that grazing is acceptable in the National Heritage Place. The proposed action is distinct from historical pastoral grazing and is inconsistent with the listed values of the National Heritage Place as a whole, due to its clearly unacceptable impacts on biology, aesthetic and recreational values. 
· In conclusion, given that the proposed research trial will have unacceptable impacts on several listed heritage values the Australian Alps National Parks and Reserves National Heritage Place the department recommends that the proposed action be deemed clearly unacceptable.

SUBMISSIONS: 
Public submissions
The proposal was notified on the department’s website from 14 December 2011. Public submissions were accepted until 9 January 2011. Six public submissions have been received on the referral; however, if you agree to determine that the proposed action is clearly unacceptable, you cannot consider these comments in making your decision.
Comments from Commonwealth Ministers
By letter dated 14 December 2011, Senator the Hon Joe Ludwig, Minister for Agriculture, Fisheries and Forestry, was invited to provide comments on the referral. No comments were received in response to that invitation.
By letter dated 14 December 2011, the delegated contact for the Hon Jenny Macklin MP, Minister for Families, Housing, Community Services and Indigenous Affairs, was invited to provide comments on the referral. No comments were received in response to that invitation.
Comments from State/Territory Ministers
By letter dated 14 December 2011, the delegated contact for the Hon Matthew Guy MLC, Victorian Minister for Planning was invited to provide comments on the referral. No comments were received in response to that invitation.

OTHER MATTERS FOR DECISION-MAKING:
Significant impact guidelines
The department has reviewed the information in the referral against the EPBC Act Policy Statement 1.1 Significant Impact Guidelines – Matters of National Environmental Significance (December 2009) and other relevant material. While this material is not binding or exhaustive, the factors identified are considered adequate for decision-making in the circumstances of this referral. Adequate information is available for decision-making for this proposal.
Statement of Reasons
In accordance with the requirements of subsection 74C(2) of the EPBC Act, a draft statement of reasons for the proposed decision has been prepared for your consideration 
(Appendix F). If a ‘clearly unacceptable’ decision is made, that statement of reasons must be provided to the person taking the action together with the notice of the decision.
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