Australian Government

Department of the Environment and Water Resources

EPBC ACT — COMPLIANCE AND ENFORCEMENT

Amendments to the Environment
Protection and Biodiversity Conservation
Act 1999 (EPBC Act) have enhanced the
Act’s compliance and enforcement regime
and made it easier and quicker to bring
compliance action against people and
organisations that breach the EPBC Act.

The amendments, which commenced on
19 February 2007:

introduce strict liability to elements of
a number of offences

introduce new penalty provisions

provide a broader range of enforcement
options including financial undertakings
and remediation action and

strengthen and rationalise investigation
and enforcement procedures, including
powers under warrants and powers of

seizure.

Strict liability

Strict liability now applies to selected
offences relating to:

matters of national environmental
significance

Commonwealth land
Commonwealth reserves
Commonwealth heritage

taking, injuring or killing a listed
threatened species or ecological
community, a listed migratory species
or a listed marine species in a
Commonwealth area and

injuring or killing a cetacean in the
Australian Whale Sanctuary.

The application of strict liability to these
offences eliminates the need for the
prosecution to prove a person knew
that they were dealing with a protected
matter. For example, the application of

strict liability is necessary to ensure that a
person who takes an action that is likely
to have a significant impact on a matter of
national environmental significance cannot
escape liability by claiming that he/she
was not aware that a species was a listed
threatened species.

New penalty provisions

The amendments introduce a number of
new offence and civil penalty provisions,
including:

a new offence provision for referred
actions being commenced prior to a
controlled action decision being made,
or prior to the making of an approval
decision for the referral;

a new strict liability offence for a breach
of a condition attached to an approval
which has been granted under the
EPBC Act.

Financial undertakings

There are a range of new enforcement
options as an alternative to lengthy

and expensive court proceedings. The
Australian Government Minister for

the Environment and Water Resources
(the Minister) can accept enforceable
financial undertakings from a person as
an alternative to court action in relation to
breaches of Part 3 civil penalty provisions.
The amount the person undertakes to pay
will be negotiated between the Minister
and the person.

Financial undertakings can be paid to the
Commonwealth or some other specified
person for conservation purposes related
to the relevant protected matter. If the
person breaches a condition of the
undertaking, the Minister can apply to the
Federal Court for an order enforcing the
undertaking.
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Remediation action

The power of the Minister to require
remediation action has been substantially
enhanced. The Minister can make a
remediation determination requiring a
person to repair or mitigate damage
that has been or is likely to be caused
to a protected matter by a breach of a
civil penalty provision. Upon application
by the Minister, the Federal Court may
order compliance with a remediation
determination or may make any other

order that the Court considers appropriate.

The Minister can also enter into a
conservation agreement with a person
that the Minister considers has breached
a provision of the EPBC Act relating to a
protected matter, that includes measures
to repair or mitigate damage to the
protected matter. The Minister may apply
to the Federal Court for enforcement of
these measures.

In addition, the Federal Court’s capacity
to require a person to take remediation
action has been widened. The Court

is given a general power to make a
remediation order requiring a person to
take action to repair or mitigate damage
that has been, will be, or is likely to be
caused to the environment by a breach
of the EPBC Act or Regulations.

Scope of liability

The scope of liability under the EPBC Act
has also been clarified and extended,
firstly to ensure corporations, employers
and principals are considered liable for
the actions of their officers, agents and
employees taken on their behalf
(consistent with other Australian
Government legislation). A defence is
provided if the corporation, employer or
principal took reasonable precautions or
exercised due diligence.

The scope of liability under the EPBC

Act has also been extended to ensure
landholders are held liable for the actions
of others on their land. A landholder is now
liable for breach of a limited number of
serious civil penalty and offence provisions
under the EPBC Act, in particular a breach
relating to a protected matter.

There are a variety of elements that must
be satisfied before a landholder could be
liable, including proof of a contravention,
evidence of recklessness and failure to
take reasonable steps to prevent the
contravention, in circumstances where
the landholder had the capacity to directly
influence the conduct of the person who
took the action on their land.

Detention regime for suspected
foreign offenders

A new regime has also been developed

to deal with the detention of non-citizens
suspected of committing an offence
against the EPBC Act involving the use

of a foreign vessel in the Australian
jurisdiction but outside the migration zone.

Further information about the EPBC
Act is available from the Department of
the Environment and Water Resources
web site, which can be found at
www.environment.gov.au/epbc,

or by contacting the Department’s
Community Information Unit, email
ciu@environment.gov.au, or freecall
1800 803 772.



