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SUMMARY

The South Australian Government welcomes the opportunity to contribute to the 10 year
Review of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC
Act).

South Australia believes that the EPBC Act has provided a positive contribution: to
environmental protection and biodiversity conservation over its first ten years of
operation - more often than not supporting and/or complementing South Australian
legislation designed to achieve the same ends. However, and in this regard, South
Australia would welcome initiatives that would deliver:

a) simplified processes - particularly through red tape reduction

b) reduced duplication - through accrediting (and supporting the resourcing of)
appropriate South Australian regulatory processes

b) continued cocoperation in ongoing policy development and planning in relation to
- emerging pressures and the development of best practice regulation, and

6) in particular, urgent and collaborative effort to meet the challenges associated
with climate change.

These initiatives are consistent with COAG’s national regulatory reform agenda in which
jurisdictions are developing implementation plans (by mid 2009), as part of the Seamless
National Economy National Partnership Agreement, on opportunities for strategic
assessments and other bilateral agreements.

e —
e —,s,—— —  — —  ——————
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INTRODUCTION

The South Australian Government submission was prepared by the Depariment for
Environment and Heritage in consultation with the following agencies: the Departments
of Water, Land and Biodiversity Conservation; Transport, Energy and [nfrastructure;
Planning and l.ocal Government; Primary Industries and Resources South Australia;
Premier ‘and Cabinet;. Trade and Economic Development; and the Environment
Protection Authority; Land Management Corporation; SA Water; and the South
Australian Tourism Commission.

The submission highlights the key areas of interest to the South Australian Government,
and includes issues raised in South Australia’s November 2008 submission {o the
Senate Standing Committee on Environment, Communications and the Arts Inquiry into
the operation of the Environment Protection and Biodiversity Conservation Act 1999
(EPBC Act). A copy of the submission is provided in Attachment A for consideration by
the review team.

The areas of most interest to the South Australian Government and summarised in the
next section pertain to:
s simplified processes

» ongoing work to identify effective ways to achieve the objects of the EPBC Act,
and

» urgent and collaborative effort to meet the challenges associated with climate
change and other emerging pressures.

The final section of this submission also provides more detailed responses to the (44)
guestions outlined in the Discussion Paper.

The South Australian Government would welcome the opportunity to discuss any further
deta_il with the Review Panel.

SIMPLIFIED PROCESSES

Like other jurisdictions, South Australia is looking to reduce red tape and deliver legislation
that is clear, simple and practical for users. Some.of the ways in which this can be achieved
is by avoiding duplication and continuing existing work to identify and prioritise new and
emerging opportunities.

a)

Avoiding duplicafion
South Australia has around 19 pieces of legislation that deal with environment

protection, biodiversity conservation, cultural and natural heritage and resource
management (refer to SA’s policy and legislative framework in Attachment B)

In recognising the potential for duplication between the EPBC Act and South
Australia’s legislation, in June 2001, the Statufes Amendment (Avoidance of
Duplication of Environmental Procedures) Act 2001 was passed to facilitate the
dovetailing of South Australian assessments and the Commonwealth assessment of

- proposals under the Environment Protection and Biodiversity Conservation Act 1999
(Cth).
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Work has since progressed to streamline relevant State and Commonwealth
processes in areas such as the assessment and regulation of mining proposals
under South Australia’'s Mining Act, 1971 and of major developments under the
Development Act 1993. the most recent of which is an Assessments Bilateral
Agreement accrediting the South Australian Major Development assessment process
conducted pursuant to Division 2 of Part 4 of the South Australian Development Act
1993.

b) Further opportunities

Further to the work that has already been instigated, other opportunities to improve
the operations and outcomes of the EPBC Act are being considered as part of the
implementation plans through COAG's Seamless National Economy National
Partnership Agreement. This work, however, will require substantial effort to ensure
clear responsibililies, adequate resources and the appropriate checks and balances
are included in ‘any new arrangements.

Examples of appropriate South Australian regulatory processes t.hat could benefit
from bilateral agreements or accreditation under the EPBC Act are as follows:

» Given the standards for activities and outcomes set out in the Petrolfeum Act
2000 (SA) and the Mining Act 1971 (SA) are the same as the standards for
outcomes specified by the objectives and letter of the EPBC Act, it is likely that
these two acts could use the same approvals process as the EPBC Act. This will
increase the efficiency and effectiveness of the co-regulation of the upstream
petroleum, geothermal and minerals resources sector.

o In offshore petroleum exploration, the South Australian Minister for Mineral
Resources Development is the Designated Authority for the Offshore Pefroleum
Act 2006 (previously the Pefroleum (Submerged Lands) Act 1967. There are
stringent requirements under this Act for environmental management. Most
marine petroleum exploration activities are referred under the Act by proponents
even though they are separately assessed and approved under the Offshore
Petroleum Act 2006 and associated Management of Environment Regulations
1999. A similar bilateral approach should be considered for the Offshore
Petroleum Act 2006.

s Accreditation of processes applying to ‘Crown or Public Infrastructure’ activities
assessed under Section 49 of the Development Act 1993 or through formal
processes required by the Depariment for Transport, Energy and Infrastructure
would increase the efficiency and effectiveness of delivering major infrastructure
projects while also meeting the objects of the EPBC Act. The processes are
similar to those accredited under the bilateral agreement for activities under
Section 46 ‘Major Developments' of the Development Act 1993.

MORE EFFECTIVE WAYS TO ACHIEVE THE OBJECTS OF THE ACT

South Australia’s submission to the Senate Inquiry (refer Attachment A) had an emphasis
on strategic approaches as a major means for the Act to be more effective. In particular for
the Commonwealth to instigate urgent and collaborative action, to:

a) adopt more holistic, systems-based and landscape-scale approaches to
complement the current listing and referral processes,
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b) accelerate work with States/Territories on projects that will progress strategic
approaches under the EPBC Act, consistent with the COAG agenda and be
focussed on emergtng pressures’.

OPPORTUNITIES AND OPTIONS IN WHICH THE ACT COULD BE BETTER USED
TO DEAL WITH CLIMATE CHANGE AND OTHER EMERGING PRESSURES

There are a number of areas in which the EPBC Act could be better used to deal with
climate change and other emerging pressures. These include:

A) Progressing work progressed to explore how a Threat Abatement Plan for the
Loss of Climatic Habitat Caused by Anthropogenic Emissions of
Greenhouse Gases could complement and strengthen current and emerging
climate change initiatives.

B} Listing ‘Sea Level Rise' as a Key Threatening Process and considering the
extent of impacts on biodiversity and, need to develop and support efforts to
ameliorate those impacts for inclusion in a Threat Abatement Plan.

‘Threat Abatement Plans offer an opportunity to identify and prioritise national work on
research and management acfivities, in particular on essential data needed to assist
decision making with regards to climate changes, sea level rise and protection of
environment and biodiversity. :

The following outlines the detail to these issues, noting this is also South Australia’s
response to Q19 in the final section of the submission. :

A) LOSS OF CLIMATIC HABITAT CAUSED BY ANTHROPOGENIC EMISSIONS OF
GREENHOUSE GASES AS A KEY THREATENING PROCESS

In 2001, the Australian Government listed Loss of Climatic Habitat Caused by
Anthropogenic Emissions of Greenfouse Gases as a key threatening process (KTP)
under the EPBC Act. The Minister at the time decided, on advice from the
Threatened Species Scientific Committee, not to create a threat abatement plan.

There are a number of cross-jurisdictional initiatives underway that seek to address
the impacts of climate change on habitats and species. These include:

¢ The development of an Action Plan to implement the Council of Australian
Government's Natiorial Climate Change Adaptation Framework.

» The Natural Resource Management Ministerial Council's Biodiversity and Climate
Change Action Plan (2004 — 2007).

» Three projects being carried out under the auspices of the Natural Resource

Management Ministerial Council, namely:

» Strategic Assessment of the Vulnerability of Australia’s Biodiversity to
Climate Change

e A study on the assessment of the impact of climate change on the
National Reserve System

e A national case study to integrate climate change into the
management of disturbance regimes, using fire as an example, in
areas managed for biodiversity conservation.

The South Australian Government supports these efforts, but whilst they will increase
the capacity of habitats and species to adapt to the impacts of climate change, the
South Australian Government considers a threat abatement plan under the EPBC
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Act could provide an effective mechanism, backed by legislation, to consolidate and
strengthen current work. And while the Action Plan being developed to implement
the COAG Adaptation Framework is multi-sectoral in its approach, a threat
abatement plan could comprehensively and exclusively address the threat of climate
change fo habitats and species.

There have been considerable advancements in our understanding of the potential
impacts of climate change on habitats and biodiversity since the Threatened Species
Scientific Committee formed its advice in 2001 to not prepare a threat abatement
plan. The fourth assessment report of the Intergovernmental Panel on Climate
Change (IPCC) released in 2007 indicates that over the next century, human-
induced climate change will alter the structure and functioning of most ecosystems
and compromise the services they provide.

Australian species and climate change, a publication released by World Wildlife Fund
Australia on 25 March 2008, reports that many of Australia’s threatened species face
extinction due to climate change. The same message is conveyed in the CSIRO
report /mplications of climate change for Australia’s National Reserve System: a
preliminary assessment released on 31 March 2008.

While it is acknowledged that only international action can abate greenhouse gas
emissions, the South Australian Government considers that it is possible to plan for
effective national action to address the threat of habitat loss and build the adaptive
capacity of species and ecosystems. :

The Commonwealth and other jurisdictions should work fogether to identify the
research and management activities to be included in a threat abatement plan. This
would need to take info consideration the findings of the Strategic Assessment of the
Vuinerability of Australia’s Biodiversity to Climate Change, which are yet to be
released; the national priorities identified in the Action Plan to implement the National
Climate Change Adaptation Framework; the review of the National Strategy for the
Conservation of Australia’s Biodiversity, due to be completed by mid-2009; and the
research work being undertaken by the CSIRO Climate Adaptation National
Research Flagship. It will also be important to consult widely during preparation of
the threat abatement plan, including with the general community, landholders,
business and industry.

B) SEA LEVEL RISE AS A KEY THREATENING PROCESS

The South Australian Government considers that the threat of sea level rise should
also be considered by the Commonwealth as a KTP.

In South Australia, around 85% of the population lives within 50km of the coast. In
addition to accommodating the bulk of the country’'s human population, coastal areas
support other important activities and natural features, such as: infrastructure,
agriculture, fisheries, tourism, other recreation, wetlands and estuaries, mangroves
and other coastal vegetation, coral reefs, heritage areas and threatened species or
habitats.

The likely impacts of climate change will increase the challenge of sustainable
management of the coastal zone. Current coastal development patterns may be
increasing coastal vulnerability to climate change. There is potential for considerable
damage to low lying coastal settlements and infrastructure, affecting large and
growing populations, tourism and capital investments, as well as sensitive
ecosystems, such as mangroves, salt marshes and sand dunes, from sea level rise,
flooding, rising groundwater with increased salinity, and erosion.

- 0 ___________________________ .0 e—_— |
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The following impacts are likely to be associated withA sea level rise™:

» Increased coastal erosion;

s ‘Increased inundation of coastal wetlands and lowlands;

¢ Increased risk of flooding and storm damage;

* Increased salinity of surface and ground waters;

« Rising groundwater levels with the potential to threaten development;

o The retreat of salt-marsh and mangroves with sea level rise and their loss where
retreat is not possible;

* Increased rigk of damage to coastal housing and infrastructure;

+ Increased intrusion of salt water vegetation into freshwater ecosystems in coastal
areas; and

* Loss of estuarine/coastal species and communities.

South Australia is addressing the threat of sea level rise through:

« The Planning Minister, in 1994, authorised the Regional Coastal Areas Policies
Amendment, which added provisions to Development Plans across the State,
including a provision which requires consideration of sea level rise induced by
climate change.

+ The SA Coast Protection Board (CPB) has a range of policies designed to address,
amongst other matters, development, coastal hazards and protection works.

o The CPB has established a Sea Level Rise Advisory Committee to conduct a review |
of existing sea level rise policy. This will take into account the latest IPCC
projections of sea level rise.

» The recently completed Inquiry into Coastal Development by the South Australian
Parliament’s Environment, Resources and Development Commiitee. The Committee
recommended that the Government explicitly considers climate change and sea
level rise in all aspects of planning, development and assessment.

» Current work on Development Plans is ensuring that sensitive coastal features will be
included in coastal zones

By proposing that sea level rise be listed as a key threatening process, further
consideration would be given to the extent of impacts on biodiversity and the
development and support for efforts to ameliorate those impacts for inclusion in a Threat
Abatement Plan. : :

More information is available in the South Australian Government’s submission to the ‘
House of Representatives Standing Committee on Climate Change, Water, Environment
and the Arts inquiry into climate change and environmental impacts on Australian
coastal communities.
http:/iwww.aph.gov.au/house/committee/ccwealcoastalzonefindex.htm

“|PCC: 0.18 - 0.59m by 2100, with a possible additional contribution from ice sheets of 10-
20cm, and further ice sheet contributions might substantially increase.the upper limit)

M
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RESPONSE TO QUESTIONS LISTED IN DISCUSSION PAPER
Scope of the Act
- Q1 What are your views on the following aspects of the Act:

(a) Are the objects of the Act appropriate to the Commonwealth’s role in environment
protection and management?

The objects of the Act are considered appropriate, however it is recommended that
the objects be modified to specifically provide for the protection, and where
practicable, the restoration and/or recovery of the environment, especially those
aspects of the environment that are matters of National Environmental Significance
(NES). This is a particularly important plank for climate change adaptability and
resilience.

(b) Are the principles of Ecological Sustainable Development (ESD) appropriate to the
Commonwealth’s role in environment protection and management? Does the
legislation provide an adequate framework to guide ESD decisions made under the
Act?

A central focus of the EPBC Act is on environmental protection and biodiversity
conservation and cooperative approaches to protection and management of the
environmeni. While ESD principles are appropriate to the Commeonwealth's role
and are in line with the National Strategy for ESD, there is a need for transparency
on how the Minister or his delegates incorporate ESD considerations in the
decision-making process. Based on the development application model used in
‘South Australia, a proposal would require more detail on other social and economic
considerations. These provisions are not available in the current EPBC Referral
forms. : :

(c)(i)y Are the existing matters of national environmental significance (NES) appropriate?

The Review may wish to have regard to the Review of regufatory efficiency in
.uranium mining conducted by the Department of Resources, Energy and Tourism
as part of the Uranium Industry Framework.

{c)(ii) Do you think that there should be any additional matters of NES, and if so, \how
should such matters be framed?

No comment

(d) I's-the definition of an ‘action’ in the Act appropriate?

The definition of an ‘action’ in the Act is considered appropriate, however, there is a
need to increase the general awareness and understanding of the terminology and
interpretation of the term “action” to assist in its application.

o ——
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(e) What kind of impacts should be considered under the Act? Does the Act adequately
encompass not just direct but also indirect impacts?

While the EPBC Act currently has the capacity to consider indirect and cumulative
impacts, these considerations can be complex and present a challenge io both
proponénts and decision-makers. Ignoring cumulative impacts on an ecosystem
and/or impacts at the broad scale places a greater risk of not achieving ecologically
sustainable outcomes. Efforts are needed to improve awareness and
‘understanding as to why identifying cumulative impacts is important to the decision
process. _

Given indirect impacts can be difficult to quantify when planning developments and
some types of indirect impacts can be poorly understood, ways to assist
proponents {or their consultants) to identify indirect impacts would be valuable.
Examples of indirect impacts include the spread of weeds and phytophthora,
increased risks of fire, affects on drainage and other hydrological features,
Jincreased risk of predation due to provision of perches for raptors and owls or
attraction of cats/foxes/dogs).

Assistance to proponents to ensure these impacts are addressed in referrals could
be via direct Department of Environment, Water, Heritage and the Arts (DEWHA)
assistance and advice, increased awareness programs and targeted information,
for example by providing data on the EPBC website regardmg the extent of habltat
for NES species and communities affected.

-See response to Q19 for issues relating to climate change impacts.

(H Does the test of significance, in the context of actions having a ‘significant’ impact on
a matter of NES, operate effectively in practice? If you think that there should be
another test, what should it be?

Applying the test of significance is often raised as problematic by both proponents
and state agencies involved in the commenting phase. This is justifiable given it
‘requires judgement and consideration of the particular circumstances. Continued
effort is required to help proponents, private and public, to understand the term
‘significant impact’ and to assist them to determine whether an action will have a
significant impact.

The Significant Impact Guidelines need to be applied consistently to provide
certainty and ensure documentation requirements and delays are not imposed on
proponents unnecessarily. Some of the inconsistency appears to come from a lack
.of DEWHA staff familiarity with the site and the project. Desirably DEWHA staff
should inspect the project prior to making a decision or declaring a controlled
action and before seeking further documentation which may not be necessary.

It is recommended that criteria be developed to enable proponents to determine
whether an impact will be significant. As an example, the South Australian
Petroleum Act model contains criteria for assessing environmental significance as

? Guideline in the use of PIRSA Environmental Significance Criteria:
http:/fwww. pir.sa.gov.au/petroleum/legislation/regulation/level

® Environmental Significance Assessments (ESA) for all Environmental Impact Reports:
http:/fwww.pir.sa.gov.au/petroleum/environment/register/seo,_eir_and_esa_reports
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part of the environmental approval process®. These criteria provide an auditable
and transparent assessment process for Primary Industries and Resources SA
(PIRSA) decision-making to other agencies and stakeholders. The environmental
‘significance assessments carried out by PIRSA using these criteria are publicly
available on PIRSA’s web based environmental register’.

Assessment and Aphrovals

General comments

_a) Timeframes & more flexible fit for purpose’ arrangements

Timeframes for commenting on referrals under the EPBC Act need to be consistent
with State and Commonwealth policies on red tape reduction, assessment
streamlining and COAG reforms relating to planning and assessments. At the
same time, timeframes need to .allow for due diligence and adequate consultation
in the assessment and approvals process.

The quality of referrals submitted under the EPBC Act varies greatly and it is
‘inevitable that those of a low standard can be delayed while DEWHA seeks
additional information. Efficient assessment and approval processes rely on a high
standard of information being available, quality referrals and a quality assurance
process fo vet the referrals. DEWHA require appropriate resources, holistic
checklists and excellence in assessment process to manage these referrals.

The mulii-stage referrals process can be lengthy and cumbersome. The process
could be streamlined for iarger developments likely to be controlled actions,
allowing proponents to submit.a referral and a completed Environmental Impact
‘Statement at the same time. This would require proponents to complete a
comprehensive environmental assessment upfront, whilst also allowing them to
streamline their approval.

Consideration should also be given to creating a process for ‘in principle’
approvals. Some projects may still be a concept design when referral is submitted.
Such projects may not be able fo provide a detailed design without on-ground
preliminary investigation (potentially requiring a referral). Under the current
_provisions of the Act, no staged (or similar) approval can be given for preliminary
works so a detailed design can be submitted at a later date. It is acknowledged that
the provision of ‘in principle’ approvals would create difficulties for assessing
cumulative impacts and guidelines would need to be developed to ensure these
impacts are still adequately considered.

There is need for a mechanism to allow for timely amendment of the assessment
guidelines in the case of new information becoming available or the state of the
environment changing.

A review of statutory timeframes should be undertaken, specifically to include
timeframes once the clock has stopped (in the assessment of .a referral). The
proponent has no certainty of timeframe once the clock has stopped, nor in the |
reconsideration process, once a referral decision has been made.

Timeframes relating to critical projects associated with public water supply and
other essential human needs are not always appropriate for projects such as
emergency drought proposals relating to the Coorong and Lower Lakes in South

‘Australia and South Australia’s water supply. The current statutory timeframes
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warrant a review and may also be a point of interest in the COAG Infrastructure
Working Group’s investigation into greater uniformity in approvals for major
national infrastructure. '

Delivery timeframes for Commonwealth funded or sponsored projects need to take

.into account Commonwealth legislated timelines for EIA. There can be pressure to
get Commonwealth projects underway by a certain date in order to keep the project
funding, However, there is often no consideration of approval processes and
timeframes required under the EPBC Act when setting these project dates.

The due diligence process under the EPBC Act should include a mechanism to
renegotiate project timelines for Commonwealth funded projects based, if
warranted based on a risk assessment.

'b) Crown development and public infrastructure

Further investigation is needed to consider more appropriate impact assessment
arrangements for Crown developments, particularly emergency works and other
vital public infrastructure. The Review could also consider an approach similar to
the South Australian Native Vegetation Act which provides exemptions for certain
actions, such as infrastructure in the public interest, subject to provisions such an
as an approved Standard Operating Procedure or equivalent. The Review will need
‘to be mindful of the current work in hand in this area by the Council for Australian
Federation and the COAG Infrastructure Working Group.

c} Compensation - project delays

There is a need to reconsider the current circumstances in which delays in project
approvals due to processes under the EPBC Act do not allow for compensation or
consideration of the financial implications and investment decisions for developers.

.d) Additional referral requirements— further guidance

As part of a recent referral to DEWHA made by SA Water, DEWHA requested a
‘Threatened and Migratory Species Management Plan’ and a ‘Groundwater
Monitoring and Adaptive Framework’ plan be submitted. However, minimal
guidance/examples were provided as to what should be included in these plans. If
similar management plans are expected with referrals in the future, there is a need
for the development of guidelines on how to write such plans and what information
should be included in them. This will ensure that the proponent has every chance
‘to submit the required information to DEWHA within a timely and efficient manner.

e} Use of State expertise

Given the Commonwealth’s reliance on State and local expertise in the
assessment process, there is an ongoing need to review the resource implications
and appropriate responsibilities. Bilateral agreements for example can have
provisions to ensure appropriate compensation for particular works done by the
States and Territories. However, there are many other areas that are yet to be fully
analysed and costed.

- — e ———————————— e ]
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Q2 Does the public understand their responsibilities under the Act to refer proposed
actions to the Minister?

a) Lack of awareness

While the operation of the EPBC Act is coming up to 10 years, there is still a lack of
general awareness and understanding within the community and in areas of
‘government that do not have regular involvement in EPBC processes. More effort
is required to educate people about their responsibilities under the EPBC Act. In
general,” the public and local planning authorities appear to have a limited
knowledge of what constifutes a ‘significant’ action (see Q1(f)), and when to refer
actions to the Minister. The concept is further complicated by the fact that
development assessment processes are generally arranged by the relevant
local/state planning authority, who may not reqUIre the proponent to make this
distinction and initiate the referral process.

‘The public are more inclined to understand their responsibilities under State
planning legislation, but generally do not understand their responsibilities under the
Commonwealth EPBC Act.

The EPBC Act would benefit greatly from a publicity campaign that educates
people (including developers and consultants) about its purpose and its triggers for
referral. DEWHA should continue to expand on the information provided on the
EPBC Act website with respect to the assessment and approval processes, listed
species, recovery plans etc, as this is very helpful in identifying potential impacts
‘and approval processes.

b) Need for clearer information eq listings marine species

Understanding responsibilities can also be assisted by eliminating areas of

confusion. For example, the EPBC Act currently lists seven matters of NES,

including listed threatened species and migratory species. However there is some

confusion concerning the status of listed marine species that occur in State lands
.or State waters.

If a proponent undertakes an EPBC Act Protected Matters Report they receive a
list of threatened species and migratory species that may occur in the project area.
Migratory species will be divided into migratory terrestrial species, migratory
wetland species, migratory marine birds, migratory marine species, and sharks.
The Protected Matters Report will list “Other matters protected by the EPBC Act’,
and includes listed marine species.

‘Despite the explanétion‘on the report that listed marine species relates to the
environment on Commonwealth land (and not to State land), many proponents
include listed marine species under the category of migratory species.

it would be useful if the EPBC Act Protected Matters Report was structured under
the same headings as the referral form, hence eliminating the confusion between
migratory species and listed marine species.

- O 0o 00 00 0.0 e o e}
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Q3  Are appropriate projects being referréd for approval? Does the referral process meet
the objects of the Act?

a} Projects not referred

While there is little evidence to support an argument that projects are not being
referred, there are opportunities to strengthen the links between the State and
Commonwealth assessment processes to ensure local projects are appropriately
and efficiently dealt with under both approvals systems. South Australia has been
working with DEWHA on practical arrangements, for example, in relation to water
‘licensing.

Further effort is needed to:

» work more closely with local government authorities and on opportunities for
links between systems

o foster and maintain good working arrangements and clear communication
channels to ensure that local and regional staff and community groups
feedback timely information on projects that may not be meeting approval
requirements.

b} Non referrals

Some proponents will consider matters of NES as part of their project planning and
decide that it does not warrant a referral as the risk to any matters of NES is low.
The South Australian Government has, in some cases, adopted an approach in
-‘which the risk assessment is discussed with DEWHA in the planning stages and
early agreement is made that a referral is not warranted. This arrangement could
be encouraged and formalised whereby DEWHA could scrutinize the
documentation prepared by the developer and provide a quick response by either
agreeing or disagreeing with the developer's conclusion, giving the developer
confidence to proceed with project development.

¢) Reviewing the need to refer, eg Seismic surveying

‘Seismic surveying is a well known and regularly occurring exploration activity. It
has been the subject of extensive environmental evaluation and assessment over
many years. One of the key potential impacts is the interaction of seismic
sources/activities with whales. DEWHA has issued a policy statement (EPBC
Policy Statement 2.1 (2008)) which covers this situation. There are sufficient
management practices within this document to ensure that seismic surveying is not
likely to have a significant impact on whales or any other matter of NES. The
policy document is strategic in nature and is underpinned by substantial scientific
-evidence and evaluation.

Most marine seismic surveys are referred under the Act by proponents even
though the actions are unlikely to have a significant impact on maiters of NES;
particularly whales, marine environment and other migratory species. Most
referrals are determined not {o be controlled actions if the action is taken in a
prescribed manner. Usually this prescribed manner is in accordance with the EPBC
Policy Statement 2.1. .
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Q4

Q5

Guidance should be provided to the petroleum industry to the effect that if the
action is proposed to be undertaken in accordance with Policy Statement 2.1, then
referral under the EPBC Act would not normally be expected in relation to whale
interaction. This would substantially reduce the red tape associated with ‘routine’
‘operations, particularly as all offshore petroleum activities are separately assessed
and approved under the Offshore Petroleum Act 2006 (SA). and associated
Management of Environment Regulations 1999.

Further work in th[s area would -also be linked to the use of more strategic
approaches under relevant EPBC provisions. New strategic assessment
approaches and self-regulatory objective-based approaches will need to have the
appropriate checks and balances in the process to ensure the same level of
.protection to matters of NES.

d) Prescribed types of development

Some recurring types of development (e.g. windfarms) are thought to generate
‘generic’ impacts that are considered to be well known and understood. Under the
legislation there should be some consideration given to fast tracking prescribed

types of development.

Do you think that the- Act contains an effective hierarchy of environmental
assessment approaches, ranging from assessment on referral information to
assessment by public inquiry? Are the methods of assessment providing the required
information for informed approval decisions?

No comment

Does the Act provide appropriate scope for public participation and transparency in
the assessment and approval process under the Act?. :

Electronic improvements

The EPBC Act web site (http:/www.environment.gov.au/epbc/notices/index.html)
allows for members of the public to view the EPBC matters that are open for public
comment. However, there are a number of electronic means in which public
-participation and transparency could be enhanced, ie

e providing a central location where a person can-view all matters open for
public comment as opposed to the current system where there are
numerous pages on the EPBC web-site that must be checked, e.g. referrals,
species and ecological communities nominations, draft recovery plans,
threat abatement plans, heritage nominations etc. .

+ an e-mail alert system could be established where e-mails are automatically
sent to registered users advising them of new matters open for public
comment. Registered users could nominate if they would like to receive

state specific referrals as well as various categories of notices.
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Q6 Does the Act operate effectively in conjunction with State and Territory planning and
environmental impact legislation? Are existing bilateral agreements achieving the
objects of the Act?

Refer also to SA’s policy and legislative framework in Attachment B

The South Australian Government inserted provisions into legislation to minimise
areas of duplication between State legislation and the EPBC Act, viz provisions:

o to allow the use of documents prepared for EPBC Act purposes and procedures
followed for EPBC Act purposes that meet the substantive (though not
necessarily form) requirements of the State legislation to be used in State
assessments.

« for a State decision maker to heed any conditions that have been attached to
an approval under the EPBC Act, and consider whether conditions to be
imposed under the State legislation should be consistent with those conditions.

» for a State decision maker to impose a condition requiring compliance with the
EPBC Act conditions (or some of them).

Resource development

‘In South Australia, regulated exploration, development and production activities for
petroleum, geothermal and mineral resources are required to abide by all relevant
State and Commonwealth legislation for the protection of natural, social and
¢« | economic environments, including and not limited to, the objectives for the EPBC
Act.

State and Commonwealth agencies have worked in collaboration to develop clarity
in the assessment and regulation of mining proposals. This collaboration enabled
the development of guidelines outlining the requirements for assessment
documents in both jurisdictions, thus improving clarity. This has allowed
proponents to develop a single set of assessment documents that satisfy the
requirements of both jurisdictions. '

Although documentation must be assessed by both jurisdictions, efforts have been
made to ensure these assessments are conducted in parallel so that the same
schedules can be followed. This has been found to be particularly important when
consulting with the community on proposals.

To date, assessment of mineral related processes has been conducted on a case
by case basis as there have been few such assessments required.

Major developments

The recently signed Bilateral Agreement accredits the South Australian Major
Development assessment process conducted pursuant to Division 2 of Part 4 of
the South Australian Development Act 1993. A number of joint and parallel
‘assessments have been run which have ‘road tested’ the arrangements
successfully. '

Prior to the Bilateral, arrangements were in place to ensure major developments
were assessed collaboratively and using the same documentation.

S
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Further bilateral agreements and other accredited processes

The process for developing bilateral agreements needs to be simplified, clearer
and better supported by Commonwealth resources so that the establishment of
such agreements with States/Tertitories can be attractive and, where feasible,
accelerated. Clear guidelines about which process should be undertaken are
needed so there is no ambiguity in the leve! of detail and effort to be put into the
development of bilateral agreements. '

_There is scope for further bilateral agreements to be established with State and
Territories and other accredited processes in relation to planning and
environmental impact legisiation. For example:

» Given the standards for activities and outcomes set out in the Petroleum
Act 2000 (SA) and the Mining Act 1971 (SA) are consistent with the
standards for outcomes specified in the EPBC Act, it is likely that the
assessment and approvals processes could be accredited under the EPBC
Act and result in further efficiencies and effectiveness of the co-regulation of
the upstream petroleum, geothermal and minerals resources sector.

» In offshore petroleum exploration, the South Australian Minister for Mineral
Resources Development is the Designated Authority for the Offshore
Petroleum Act 2006 (previously the Petroleum (Submerged Lands) Act
1967. There are stringent requirements under this Act for environmental
management. Most marine petroleum exploration activities are referred
under the EPBC Act by proponenis even though they are separately
assessed and approved under the Offshore Petroleum Act 2006 and
-associated Management of Environment Regulations 1999. A similar
bilateral approach should be considered for the Offshore Petroleum Act
2006.

¢ Accreditation of processes applying to ‘Crown or Public Infrastructure’
activities assessed under Section 49 of the Development Act 1993 or
through formal processes required by the Department for Transport, Energy
and Infrastructure would increase the efficiency and effectiveness of
delivering major infrastructure projects while also meeting the objects of the
EPBC Act. The processes are similar to those accredited under the bilateral
agreement for activities under Section 46 'Major Developments' of the
Development Act 1993.

Q7  Are there further opportunities to harmonise the Act with other State and Territory
legislation, : B

"“The South Australian Government submission to the Senate Inquiry highlighted
opportunities to improve the interrelationship of the EPBC Act objects with State
planning processes. Further work in this area is earmarked as part of South
Australia’s response to COAG regulatory reforms, namely in more strategic
approaches and additional areas for inclusion under Bilateral Agreements,

The opportunities exist to look for better synergies between Commonwealth
legislation and State/Territory legislation and fo ensure there is consistency in
.assessment of projecis and no duplication of responsibility. It is, however,
important to determine clearly defined legislative responsibility and to ensure that

responsibilities are not devolved without the proper consideration to adequate
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resources across the spectrum of roles, including assessment, monitoring and
evaluation, auditing and compliance.

There is a need to harmonise the EPBC Act with the South Australian Native
"Vegetation Act particularly in relation to offsets. The offset requirements under the
EPBC Act are currently unclear, and it would be appropriate that where the same
species/communities are affected that the offset requirements be the same under
both Acts. The EPBC Act should also be amended to ensure consideration of the
offset decision under either Act be recognized in the assessment, as such offsets
may significantly reduce or ameliorate the impact.

Planning and approval processes

Q8 Does the use of strategic approaches, such as strategic assessments and
bioregional plans, provide opportunities for streamlining Commonwealth involvement
in environmenta) issues?

A primary theme of the South Australian Government submission to the Senate
Inquiry was to promote the uptake of strategic assessments and bioregional plans.

‘The use of strategic assessment and bioregional plans has the capacity to
streamline considerations of EPBC related matters, while also providing certainty to
developers and may assist in reducing financial impacts for a proponent. It would
be beneficial for EPBC matters to be dealt with by taking a strategic approach, for
example, EPBC matters could be identified in Planning Strategy volumes, regional
natural resources management (NRM) plans and associated water allocation plans
and local government development plans. This would be particularly useful for the
land use planning system as it would provide decision makers and developers with
.information early in the planning process, as well as providing the opportunity to
deliver positive outcomes for the environment and development. South Australia is
currently developing a similar process for dealing with native vegetation issues, as
a part of the State’s Planning Review.

Strategic approaches allow for a preventative approach to environmental protection
but have not been used to date. Given the imperative for landscape-scale
adaptation to climate change, consideration about the appropriate use of these
provisions is heeded. There is the potential for strategic assessments to be applied
‘to a wide array of issues, however, the process for undertaking strategic
assessments are not well understood and would also benefit from pilot and/or
desktop studies. '

For example, PIRSA Aquaculture has previously discussed the potential for
Aquaculture Zone Policies established under the Aquaculture Act 2001 {SA) to
undergo a strategic assessment so that activities undertaken in accordance with
the policy would be unlikely to have a significant impact on matters protected by
‘the EPBC Act. There is a lack of understanding regarding the process the zone
policies should go through to be accredited. If a better process could be developed
there would be opportunities for other state-based management tools to go through
the strategic assessment process and it may significantly decrease the number of
projects referred under the EPBC Act.

Substantive work has been done over many years to finalise a strategic
assessment for exploratory activities relative to the EPBC Act. In addition, there

has been extensive work done to prepare a revised set of guidelines for managing
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the interaction between seismic exploration and whales (EPBC Act Policy
Statement 2.1). Both these instruments have been the subject of a large amount of
scientific input and community and industry engagement.

Even so, there appears to be a reluctance to put faith in these documents as a
basis of approval, with many proposals being subject to additional requirements in
-referral decisions under the EPBC Act. There appears to be no scientific rationale
for these additional requirements compared to the scientific knowlédge that went
into Policy Statement 2.1 or the strategic review. Such an approach precipitates a
substantial sovereign risk to explorers, and is a significant impediment in a global
market that is already highly competitive.

Do such approaches provide an appropriate means for dealing with cumulative
impacts?

As referrals are often currently assessed on their impacts on matters of NES in
isolation, there is a risk that their cumulative impacts, particularly impacts at a
landscape scale, are not being identified nor considered in the assessment
process. The effectiveness of the current policy tools and provisions to identify and
manage the cumulative impacts of actions should be further explored. Adopting a
landscape approach may provide some guidance to further address this issue.

.Most projects are located in areas where no strategic assessments or bioregional
plans have been developed. This creates difficulties in assessing likely cumulative
impacts. There is a need for ‘Guidelines to assess cumulative impacts at a project
level' or similar, particularly where there are no strategic assessment/bioregional
plans available.

Further, a mechanism for understanding cumulative effects of development at the
start of a project could be developed that assist the development industry to better
understand and deal with cumulative impacts that could trigger the EPBC Act.

Biodiversity

Q9 Does the Act provide an effective regulatory framework for the conservation of
Australia’s biodiversity? if not, what improvements could be made?

The National Biodiversity Strategy, currently under development, should be used to
-provide direction to help identify and resolve gaps and inconsistencies between the
current objects of the EPBC Act (in particular ‘promotion of the conservation of
biodiversity’) the identified matters of NES, and activities conducted under the Act.

As recommended in South Australia’s submission to the Senate inquiry, the
Commonwealth needs to adopt a more systems-based, landscape-scale approach
to biodiversity conservation, particularly ensuring that national biodiversity
objectives and targets are integrated into jurisdictional land-use planning. The role
of the EPBC Act in facilitating better integration of conservation with other land
‘uses, particularly through development plannlng, should be explored (refer also to
the response to Q15).

Achieving the ‘lose no species’ target set by the South Australian Government |-
requires comprehensive conservation action at a variety of biological scales,
including targeted actions on species and communities, and broader conservation
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measures at a landscape scale. Interpreting the object of the EPBC Act ‘to
promote the conservation of biodiversity’ to cover all elements of biodiversity
provides a similarly broad and ambitious scope. The current focus of the EPBC
Act’'s matters of NES is on species and ecological communities and should be
broadened to include the landscape scale requirements of matters of NES (e.g.
landscape scale requirements of a threatened species) or landscape scale actions
to achieve broader biodiversity benefits. This gap at the landscape scale is likely to
‘be impacting on the extent to which the EPBC Act can meet its object to promote
biodiversity conservation.

Improvements also need to be around acknowledging the need for
restoration/rehabilitation of habitats, communities and ecosystems, to slow and
hopefully halt ongoing rates of decline and to help affect recovery of many species.

In particular, the need for, and role of, strategic large-scale ecological restoration to
recover current ‘extinction debts’ and to improve resilience of species in light of
.climate change, needs to be addressed.

Conservation Agreements also offer an important part of the framework. However,
as raised in the response to Q35, current arrangements need improvement.

Q10 What are your views on the process for nominating threatened species, ecological
communities and key threatening processes?

“The listings process for threatened species could be improved by:
' e consulting with States on the strategic assessment approaches that

have been (or will be) prepared to determine priorities for listing.

¢ Ensuring that DEWHA use the same data sets as the States in order to
prepare national listing priorities to ensure consistency with State
legisiation.

¢ Avoiding inconsistencies in taxonomic names being used.

» Regularly assessing listings to determine if a formal review and
revision is necessary.

The nomination process allows any person in the community to nominate a species
or process at the invitation of the Minister. A significant workload is then placed on
the Threaiened Species Scientific Committee (TSSC), DEWHA, industry and state
management agencies to respond to these nominations. There needs to be a pre-
assessment step added to the process to identify nominations that are not
suitable/justified for listing as threatened.

"The process which allows for repeated nominations should be reviewed. In the
case of Southern Bluefin Tuna (SBT), the species has been nominated at least
three times even though there is a SBT strategic assessment accredited under the
EPBC Act and a formal management plan for the species. Each nomination results
in many hours of work being invested by industry and management agencies to
address the nominations. This is not a cost effective or efficient process. One
option would be a limitation period before a species can be re-nominated following
a decision not to list. For example, no further nominations to be considered within
five years of a failed nomination for the same species. However, there needs to be
some allowance for a repeat listing if a new threat is identified or new information
becomes available.

- - .. .. _
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Q11

Q12

Q13

‘The legislation appears to allow the TSSC the ability to vary the nomination from
whatever may have been put forward initially. For example, someone could
nominate a species for inclusion as conservation dependant and the industry, state
management agencies, may provide an extensive response to that nomination.
However the TSSC may then decide to recommend a higher leve! listing to the
Minister without other relevant parties commenting on the changed nomination.
Greater transparency would assist the understanding of these changes and
decisions. :

‘The nomination process may take many years and is far too long after submissions

are in. There should be set timeframes for assessment of nominations.

Given the length of time required for the assessment of nominations, should the Act
allow for the emergency listing of species and ecolegical communities which may be
threatened (similar to the provisions for the emergency listing of National Heritage
places)? Would the advantages of this be outweighed by the financial and
administrative costs?

Emergency listings should be possible. Biodiversity costs should be the paramount
consideration for this process. If there are financial and administrative cost
concerns then the process needs to have clear guidelines as to how requests for
emergency listings will be assessed.

What matters should the Minister consider when deciding whether to list a threatened
species or ecological community?

The increasing urgency associated with climate change and other emerging
pressures requires urgent and collaborative efforts. (Refer also to the response to
Q19)

The Minister's major consideration must relate to its survival for current and future
generations. However, it is acknowledged that Minister needs to be aware of the
triple bottom line (TBL) implications of listing a species, for example, the Southern
Bluefin Tuna would have significant social, economic and employment impacts on
some rural areas of the State.

TBL assessment is therefore a vital aspect of strategic management plans for
species to ensure the appropriate leve! of effort.

Are the categories of threat appropriate?

The EPBC Act criteria are essentially based on the International Union for the
Conservation of Nature (IUCN) Red List Categories and Criteria. These criteria |.
were developed primarily for terrestrial species. It may be appropriate to review

them in relation to marine species.
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Q14  Are there opportunities to reduce duplication between the Commonwealth and State
and Territory listing regimes or do overlaps between the regimes provide significant
protection for threatened species and ecological communities?

State and Territory assessment and listing processes have greater capacity
(sensitivity) for detecting changes in status and-/ or in rates of local change, than
the EPBC Act. However, both levels of assessment are still warranted and
necessary. '

The delisting process for species should be reviewed to ensure consistency
between State and Commonwealth threatened species registers. For example, the
EPBC Act referral for the Sturt Highway Project (EPBC Reference 2008/4502),
-required a further information request regarding a species (Flinders Ranges worm
lizard) that has been delisted under State legislation as it is no longer considered
threatened, but has not been delisted under the EPBC Act. Addressing issues at a
project level that could be beiter addressed at a listing level puts unnecessary, and
significant, costs on the proponent.

Q15 What factors should be considered in setting pricrities for recovery planning?

‘There is an increasing need to focus on informing and educating the community
about threats and risks to biodiversity and about what key actions need to be
implemented to slow, halt and reverse the ongoing declines of habitat conditions

and species populations. ‘

There are opportunities for the Commonwealth to work with state and regional
bodies on ways to incorporate recovery plans for threatened species and
communities within their regional plans. This work could include landscape scale
‘planning to improve the inclusion of more species (not just threatened and not
single species).

Consideration should be given to potential future conflicts with future economic
development. For example, in areas where urban development is likely to occur
there should be investigation and implementation of buffer zones and areas for
habitat retreat to mitigate the impacts of both development and climate change.
While in activities such as resource extraction, consideration needs to be given to
| examining the range of known and potential interactions between species and the
-activity; the potential impacts on business and investment arising from any
recovery actions; the potential use of environmental offsets and other habitat
development or protection programs; and measures addressing short to'long term
conservation priorities.

Q16 Does the planning regime support the effective recovery of threatened species and
ecological communities?

“For most threatened entities, decline has happened over many decades and may
still be occurring. Thus expectations need to be set around a staged approach to
recovery planning which includes (i) slowing, then (i) haltihng and then
(optimistically) affecting (iii) recovery. Measurable rates of slowing and halting of
decline should be seen as successful stages in such processes, and should also
be seen as a more realistic approach to planning. Concerns about lack of effective
recovery should be framed in terms of these other two stages before they become
critical.
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The effectiveness of both State Regional Recovery Plans and National Recovery

-Plans can be variable through circumstances such as a focus on single species
plans without any resources to implement any of the actions or a National
Recovery Plan providing guidance but without a commitment to implementation. [n
addition, some of the recovery planning language can promote unrealistic
expectations and may not accurately reflect the long timeframes necessary to get
‘measurable recovery. Continued effort is needed to ensure Recovery Plans are
workable, contain realistic targets and are adequately resourced.

Q17  Are there opporiunities to improve the co-ordination between the Commonwealth and

Q18

Q19

State and Territory recovery regimes? If so, what might these be?

There is a need to simplify planning, plan implementation / project management,
and progress reporting where threatened entities (or other matters of NES) occur
‘across two or more jurisdictions and/or across two or more NRM regions. In
particular, budgets and lines of reporting need to be streamlined or minimised as
much as possible.

Other options could include: continuing National Recovery Teams which focus on a
suite of species and ‘'work on integration across borders; recognhise Regional
Recovery Plans and bring together with other State/Territory recovery plans; and
the Commonwealth could assist with coordination of research, planning, plans and

on-ground work.

Are the provisions of the Act for the protection and recovery of threatened species
and ecological communities, migratory species, listed marine species and cetaceans
effective? What alternative approaches might be available?

The effectiveness of the Act is significantly limited by many threatening processes,
such as the over use of water in the Murray Darling Basin and other areas and the
.global issue of climate change: both of which are having an irretrievable impact on
species and ecological communities protected under the Act.

Generally the provisions are reasonable for protection at a smaller scale.
However, there are significant pressures that require more adequate resources,
including keeping up with appropriate levels of compliance, and being able to
address all issues required from a recovery point of view.

There is also a need and opportunity to apply more appropriate scales to both
planning for major threats and for implementing actions (refer to the SA
Government submission to the Senate Inquiry). While the planning and strategy
aspects are far from complete, it is important and timely tc ensure there is an

increasing emphasis on on-ground actions.

Does the Act provide an appropriate legislative framework for addressing climate

" change and other emerging pressures in the context of environmental protection and

biodiversity conservation? If not, how can such matters be considered when making
decisions under the Act?

There are a number of opportunities and options in which the Act could be better
used to deal with 'emerging pressurés’, namely:

e @ . 0o @ @ @0 1
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1) Strategic Approaches: provisions under the EPBC Act allow for joint
strategic planning and approvals processes associated with land-use and
natural resource management decisions. Work to progress more strategic
approaches should be accelerated and focussed on ‘emerging pressures’,

2) Developing a Threat Abatement Plan for the Loss of Climatic Habitat
Caused by Anthropogenic Emissions of Greenhouse Gases which is
currently listed as a key threatening process (KTP) under the EPBC Act.

3) Listing ‘Sea Level Rise’ as a Key Threatening Process.

The development of Threat Abatement Plans for 2) & 3) offer an important and
timely opportunity to identify and prioritise national work on research and
management activities in particular on essential data needed to assist decision
making with regards to climate changes, sea Ievel rise and protection of
environment and biodiversity.

More details on 1) are provided in the SA Government submission to the Senate
Inquiry (refer to Attachment A} and 2)- 3) are provided in earlier section.

‘Water scarcity

Woater resources that are confined within State boundaries are best managed at the
State level and under existing regulatory processes. However, further
consideration should be given to improve current EPBC Act arrangements to cover
water resources that cross state boundaries, such as the Murray Darling Basin,
Great Artesian Basin. For example, downstream states could be formally invited to
comment on upstream proposals, such as new water infrastructure.

Special consideration should also be given to the impact of climate change on such
resources. Particularly where long life infrastructure and systems are involved (that
might continue for 30 to 90 years), the impact of climate change on water
resources could be severe in Southern Australia towards 2100, based on the
current A1F| Fossil fuel intensive global behaviour. It is therefore important that the
impact of developments has been considered in terms of the plausible changes in
water avail