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Introduction  

Cape York Land Council (CYLC) understands that the Indigenous Cultural Heritage Act review 

is being undertaken by the Department of Natural Resources and Water (NRW) and will 

examine the efficacy and efficiency of the Aboriginal Cultural Heritage Act 2003 and Torres 

Strait Islander Cultural Heritage Act 2003. This submission reviews the Aboriginal Cultural 

Heritage Act (ACHA) in terms of its fulfillment of its purpose to provide effective recognition, 

protection and conservation of Aboriginal cultural heritage.  

1. Review Process 
 

CYLC‟s Chairman Michael Ross and CEO Peter Callaghan are members of the Consultative 

Committee, whose role is to assist in the consultation process by facilitating a broad range 

of stakeholders through CYLC‟s networks, as well as to provide advice as to how best to 

engage with people who work with, or are affected by this legislation. 

At a meeting with Dr Evelyne Meier and Jim Hill in November 2008, we expressed our 

concerns about the review process for the Indigenous Cultural Heritage Act, noting that:  

 there is no funding provided for the consultation process, so that the ability of 
Indigenous people to have input is extremely limited; 

 the timeframes for review are far too short and do not take into account cultural 
timeframes for Indigenous people, nor the wet season in North Queensland; 

 The consultative committee meetings are ill-timed, with the first Committee meeting 
held on 17 September 2008, and a second meeting not proposed until March 2009, 
which is after the closing date for submissions.  

 

Despite the intention of CYLC to facilitate input from a broad range of stakeholders 

through our networks, we have met with funding restrictions regarding the consultation 

process.  

CYLC submissions:-  

In order to engage effectively with communities on Cape York who are affected by the 

Aboriginal Cultural Heritage Act (ACHA) and its possible amendments, the State needs to 

provide funds for adequate on country consultative meetings which factor into 

consideration the travel and time costs associated with partaking in such meetings for 

traditional owners. 

2. Definition of “cultural heritage” 
 

While the definition is broad in terms of its coverage of the tangible aspects of cultural 

heritage, there are also intangible aspects of cultural heritage which aren‟t covered by the 

definition.  

CYLC submissions:- 
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CYLC submits that the ACHA has a strong emphasis on physical objects and not enough 

attention is given to understanding the connection of an Aboriginal person to his/her country 

(as compared to the European concept of land as a marketable commodity). We believe that 

the non physical aspects of cultural heritage may be more significant in many respects than 

the physical aspects, and this needs to be addressed in the legislation.  

These non physical concerns are wide in range and include recognition and respect in such 

areas as:- 

(a) not going onto someone‟s country without paying that person the recognition, respect 
and politeness of asking his/her permission and explaining why you wish to go there 
and what you propose to do there; 

(b) women (whether Aboriginal or not) not going into areas where they are forbidden to 
go; 

(c) men (whether Aboriginal or not) not going into areas where they are forbidden to go; 
(d) people who are not entitled to do so going into forbidden areas (such as sacred areas, 

burial grounds and bora grounds) either per se or without the appropriate formalities; 
(e) the concern which Aboriginal people have for those who ignore the “No Go” 

prescriptions and their belief that those people will suffer sickness or other ill fortune 
in consequence; 

(f) the fear that Aboriginal people have that if they do not prevent others going into some 
“No Go” areas they (the Aboriginal people) will suffer sickness or other ill fortune for 
not preventing the access; and 

(g) Showing respect for totems which are attached to particular groups or country 
 

3. Principles of the Act 

While the principles set out in the ACHA are sound, the legislation does not operate to meet 

those principles in reality. Indigenous people continue to seek Indigenous ownership, 

Indigenous control, and blanket protection of their cultural heritage.  

The cultural and natural heritage rights of Indigenous people are described and enshrined in 

the following international conventions and declarations: 

 The International Covenant on Civil and Political Rights (ICCPR) 

 The UN Declaration of the Rights of Indigenous Peoples 

 The Convention on the Safeguarding of Intangible Cultural Heritage (ICH Convention) 

 Convention on the Protection and Promotion of the Diversity of Cultural Expressions 

All these conventions recognise the rights of Aboriginal Peoples to own their cultural and 

natural heritage. 

CYLC submissions:- 

CYLC submits that the following key problems with the legislation are outstanding: 
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(1) A lack of understanding on the part of the bureaucracy in terms of what cultural heritage 
actually means to Indigenous people. This approach is entrenched by the Duty of Care 
Guidelines. 

 
Examples:  
 

I. 2.2 of the Guidelines provides that „it is unlikely that Aboriginal cultural 
heritage will be harmed where (a) the current or proposed activity is on an 
area previously subject to significant ground disturbance‟; 

II.  4.1 provides „where an activity involves no Surface Disturbance of an area it is 
generally unlikely that the activity will harm Aboriginal cultural heritage‟;  

III. 4.3 includes as activities that can occur without further cultural assessment - 
walking, driving on existing roads and tracks, surveys which do not cause 
surface disturbance and photography.  

 
We submit that these are all inappropriate assumptions to make as cultural heritage may 

well be affected in those circumstances.  

(2) Further, we submit that there is: 

 a lack of courtesy on the part of the Government and bureaucracy, who do not take 
the time to sit down and listen to knowledgeable Indigenous people; 

 a resulting lack of trust on the part of Indigenous people in providing relevant 
information to government representatives; 

 Insufficient education and awareness amongst Indigenous people about the legislation. 
 

(3) CYLC believes that a new system should be developed, as the current scheme fails to 

provide even basic protections to many aspects of cultural heritage. A more appropriate 

scheme would:- 

 require a “cultural heritage sign-off” before an area can be accessed by a 
development proponent; 

 require face-to-face consultation with the appropriate group/s for an area (based on 
information provided by the relevant NTRB). The groups would then provide advice 
about where to go/what cultural sites exist/who to see in relation to men‟s & 
women‟s places/protocols for accessing certain areas, etc; 

 ensure that the process was repeated when clearing/excavation was to occur. 
 

4. Ownership, custodianship and possession of Indigenous Cultural Heritage  
 

Review Paper Questions:- 

o Has the legislation worked to ensure all human remains and sacred objects held by 
Qld Govt are controlled and protected by owners? 

o Has Qld Museum’s authority to accept custody worked to protect CH? 
 

CYLC submissions:- 
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 Key requirements noted during the original consultations before the ACHA was enacted 

were that Indigenous people‟s ownership of cultural heritage should be recognised; 
and that they should be placed in a position where they can do whatever is necessary 
to protect their cultural heritage. The ACHA does not go far enough in terms of either 
ownership or powers; 

 

 There are many areas or objects of significance which are not accessible to Traditional 
Owners under the ACHA – e.g. areas and objects lawfully obtained by others prior to 
that date. An example is a significant site in Eastern Kuku-Yalanji country, which is 
currently ordinary freehold. Following the commencement of the ACHA, EKY People 
attempted to negotiate with the landholder for protection of the area but were 
unsuccessful in their efforts, apart from writing to advise the landholder of the 
existence of the area and that a duty of care applied; 

 

 Additionally, as noted above, the ACHA does not extend to “non-physical” aspects of 
cultural heritage; 

 

 It is submitted that the focus of the ACHA (which is currently based on Traditional 
Owners having to respond to development proposals if they are aware of them, and if 
they can demonstrate that cultural heritage places or objects exist, which often 
requires funding and/or resources that they don‟t have) should be changed so that 
development proponents are required to engage with Traditional Owners at an early 
stage of the process, to assist them with determining whose country is involved and 
with whom they should speak, to seek the permission of the relevant Traditional 
Owners to come onto country, and to identify what steps are necessary to ensure that 
all cultural heritage issues are taken into account. 

 

5. Protection of Indigenous cultural heritage 
 

Review Paper Questions:- 

o Has duty of care worked to protect Cultural Heritage?; 
o Have duty-of-care guidelines provided clarity and assisted with compliance?; 
o Has legislation achieved objective of enabling Aboriginal and Torres Strait Islander 

people to have control over secret or sacred information?; 
o Have stop orders, court orders re rehab, ministerial powers been effective in averting 

and repairing damage? 
 

CYLC submissions:- 

 CYLC does not know and has sought information from DNRW about how many 
successful prosecutions there have been under the ACHA, and how many Stop Orders 
have been given. Nor does the Review Paper provide any information. The submissions 
below are therefore made with that proviso; 

 

 s.23(3) deems compliance with the duty of care if a person is acting under a native 
title agreement or another agreement with an Aboriginal party, unless Aboriginal 
cultural heritage is expressly excluded from the agreement. We submit that this 
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provision should be removed, and replaced with a provision for deemed compliance 
where a Native Title agreement specifically states that cultural heritage has been 
assessed. There is a risk that Traditional Owners could sign up to agreements without 
being aware of the legislative requirements; 

 

 Additionally, CYLC‟s experience has been that development proponents can use Native 
Title negotiations to exert unfair pressure on Traditional Owner groups to sign up to 
inadequate cultural heritage processes (for example, by requiring an ILUA which 
purports to contain a Cultural Heritage Management Plan, before consent is provided 
for a Native Title determination). It is very likely that activities will be conducted in 
the future under the guise of such agreements, resulting in damage to cultural 
heritage; 

 

 It is difficult to see the system working adequately unless and until government and 
development representatives are willing to show the courtesy of sitting down and 
listening to knowledgeable Indigenous people about what things are important to them 
and what things concern them; 

 

 A minimum standard for any activity in categories 2-5 should require a search of the 
Register and database, and appropriate consultation with the NTRB for that area. 

 

6. Native title parties, Indigenous parties and CH bodies 
 

Review Paper Questions:- 

o Has the definition of ATSI parties ensured appropriate people are identified? 
o Do CH bodies assist with identification of ATSI parties? 

 

CYLC submissions:- 

Directly linking cultural heritage with native title in legislative processes creates significant 

practical problems.  

In Cape York, Traditional Owner groups assert the existence of native title for all of their 

traditional country, unless and until it is established that native title has been extinguished, 

and whether or not there is a native title claim on foot. Even where native title has been or is 

likely to have been extinguished, it is very likely that cultural heritage will continue to exist. 

The existence of a native title claim is therefore often irrelevant to the issue of protecting 

cultural heritage.  

The Cultural Heritage system must be separated from the Native Title claim process:- 

 Practical problems have arisen under s.34(1)(b)(i), which provides that the Native Title 
Party for an area is a person who was a registered native title claimant, but whose 
claim has failed, when there is no other Registered Native Title Claimant or Native 
Title Holders for the area. This means that someone with no or a weak claim to Native 
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Title (as a result of which their claim is removed from the system), can continue to 
have status for cultural heritage purposes unless and until another Native Title claim is 
lodged over the area. We submit that that there should not be a nexus between native 
title claims and cultural heritage processes unless there is a Registered Native Title 
Body Corporate for the area, and at the very least, not where the claim has been 
withdrawn or struck out; 

 

 Similarly, under s.36, the Minister cannot register a corporation as an Aboriginal 
Cultural Heritage Body if there is currently another corporation so registered (noting 
that the Minister can cancel registration if no longer satisfied with the registration). 
This can create practical problems where an inappropriate corporation is registered. 

 
CYLC also queries the requirement for a corporation, and suggests that funding could 
instead be directed towards NTRBs to assist with identification of the relevant Traditional 
Owners. 

 
7. Indigenous cultural heritage databases 

 
Review Paper Questions:- 

o If you have requested info, how efficient and effective was the process? 
o How useful has the information been? 

 
CYLC submissions:- 

 CYLC submits that the database and registry systems of the ACHA do not work 

effectively. We believe that less than 1% of existing cultural heritage for Cape York 

would be listed on the register at present.  

 Decisions about entry of information onto the database or register are made by non-

Indigenous government representatives, as well as what/to whom information is 

released. 

 Many Aboriginal people are distrustful of officialdom and of placing details of their 

special places on a public record. Their concerns are largely derived from experiences 

such as people coming in large numbers to rock art and other sites who show little 

respect and leave their rubbish and vandalism behind them, and people purloining 

their stories and publishing them in a manner or place from which they profit and the 

Traditional Owners get nothing other than the bad experience.  

 The public registers are known to contain only a small fraction of the detail that needs 

to be known and a system needs to be developed whereby provision is made and 

funding provided for each Group to be able to record its own material and develop a 

list of contact persons for a given area. Proponents of any entry onto or use of the 

land would be required to consult with those contacts to develop a plan or program 

that affords requisite protection of the cultural heritage asset.  
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8. Indigenous Cultural Heritage registers 

 
Review Paper Questions:- 

o If you have requested information, how efficient and effective was the process? 
o How useful has the information been? 
o Have the registers been useful as a planning and research tool? 

 
CYLC submissions – see comments above under database heading. Also: 

 As with the database, there are concerns about decisions being made by non-
Indigenous government representatives as to what gets on to the register, and what/to 
whom info is released; 

 

 As for the database, there are concerns about the willingness of Indigenous people to 
provide information that will be publicly released; 

 

 We also have concerns about information on the register being publicly available – 
noting that there may well be issues about the accuracy or adequacy of the 
information, based on the concerns set out below regarding the processes for 
involvement in studies and Cultural Heritage Management Plans, and appeal processes. 

 

 CYLC is concerned that too much power is accorded to the chief executive to 
make a decision about cultural „significance‟ and whether to record cultural 
significance information. This could allow instances where the findings of the 
cultural heritage study are inconsistent with anthropological, bio-geographical, 
historical and archaeological information and the question of whether to register 
the study on the basis of its „authoritative status‟ is a subjective one for the chief 
executive alone. 

 
Such a process is inconsistent with the definitions of significant Aboriginal areas and 
objects, which provide for the Aboriginal party to determine what is and is not 
significant.  The expansive definitions provided by those sections (sections 8-10) are 
undermined if the chief executive makes the final determination. CYLC believes that 
Indigenous cultural value must be determined through a process of self-evaluation.  
 

 We are also concerned with the limits of the register as a form of fulfilling a duty 
of care without engagement with the relevant Aboriginal parties. 

 

 The ACHA has the effect of directing disputes about the registration of culturally 
significant sites to the Land Court. In this instance, Aboriginal people are 
confronted with an adversarial process where time, skills and resources are 
needed to defend their cultural rights.  Once again, the legislation fails to provide 
the funding necessary for Traditional Owners to respond to these statutory 
mechanisms. We are further concerned that The Land Court does not make a 
decision and rather makes recommendations to the Minister. 
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9. Cultural Heritage Studies 

 

Review Paper Questions:- 

o Has a cultural heritage study helped in accurate assessment of Aboriginal and Torres 
Strait Islander cultural heritage?; 

o How effective is the legislation in ensuring both proponents and Aboriginal and Torres 
Strait Islander people can make meaningful contributions to cultural heritage studies? 

 

CYLC submissions:- 

 We submit that it is inappropriate that final decisions about what is significant in 
terms of cultural heritage are made by the Minister, and that the Land Court‟s 
decision is not final, but merely a recommendation to the Minister.  It is vital for 
Aboriginal and Torres Strait Islander people to be involved in these processes in 
practice. For example, there are restrictions in funding available for the purpose, as 
well as time limits for notice of a desire to take part. Further, if the deadline is 
missed, it is not possible to appeal a decision for information to be placed on the 
register (or for the information not to be registered).  

 

 S53(2) states that Aboriginal parties are responsible for assessing the level of 
significance of areas and objects included in the study area, and that an Aboriginal 
party may take part in a cultural heritage study, by giving written notice to a sponsor 
within a period of 30 days. This timeframe is unworkable, particularly where there are 
no registered native title claimants or native title body corporate to facilitate a 
response.  

 
CYLC recommends that the time frame for a response to a cultural heritage study should at 
least equate with the period specified in the Native Title Act 1993 (Cth) and be extended to 
four months. Notification by the Department of NRW of the intention to carry out a study to 
NTRBs is also paramount to enable assistance with responses within the timeframe (note 
funding restrictions for cultural heritage issues). 
 

10. Cultural Heritage Management Plans 
 

Review Paper Questions:- 

o Have Cultural Heritage Management Plan guidelines been helpful in developing 
Cultural Heritage Management Plans? 

o To what extent do Cultural Heritage Management Plans provide timely and efficient 
process for management of activities? 

 

CYLC submissions:-  
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 We consider it inappropriate that final decisions on the adequacy of Cultural Heritage 

Management Plans are made by the Minister. We hold the same concerns regarding 
processes and appeals as we have noted for cultural heritage studies above. 

 

 Again, we submit that the 30 day period within which to respond is inadequate, given 
the lack of support provided to Traditional Owners to respond to such notices and the 
repercussions they may face for failing to respond.  CYLC recommends that the State 
reassess indigenous involvement in Cultural Heritage Management Plans, in order to 
legitimize its concerns about cultural heritage protection. We suggest that a time 
period of 4 months to respond be instituted, in line with the Native Title Act 1993.  

 

 A further concern is that the sponsor and the endorsed parties are required to 
negotiate how the proposed project can be managed in a way that avoids or minimises 
harm to indigenous cultural heritage (sections 102-103).  This method again promotes 
negotiation of the study directly between the endorsed Aboriginal parties and the 
sponsor. Traditional Owners require advice from anthropologists and lawyers in 
drawing up the agreement, in order to properly negotiate the terms and conditions 
including payments for a study. We are supportive of the ability of NTRBs to provide 
such assistance by utilising in-house anthropological and legal staff. However, NTRBs 
are not currently funded to provide assistance with cultural heritage issues and 
therefore are unable to assist Traditional Owners in matters of this regard. 

 
 

11. Investigation and enforcement 
 

Review Paper Question:- 

o Have investigation and enforcement powers been effective to protect Aboriginal and 
Torres Strait Islander cultural heritage? 

 

CYLC submission:- 

We are unaware of the way in which investigative and enforcement powers have been used. 

No information about these aspects has been provided as part of the review. 

 

12. Aboriginal Parties 
 

CYLC submissions 

Section 34 defines a Native Title party as including a person who at the time of 

commencement of the Act was a registered native title claimant for the area if one 

of three items is satisfied. These include circumstances when a person‟s claim has 

„failed‟ but there is „no other registered claim over the area and there is not, and 

never has been, a native title holder for the area (Section 34(1)).  
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If there is neither a registered Native Title Claimant or a registered Native Title Body 

Corporate, then a person can be an Aboriginal party for the area if that person is an 

Aboriginal person with particular knowledge about traditions, observances, customs 

or beliefs associated with the area, and the person has responsibility under Aboriginal 

tradition for some or all of the area or for significant objects located in or originating 

in the area or is a member of a family or group that is recognised as having 

responsibility under Aboriginal tradition for the some or all of the area (section 35 

CYLC has concerns that the expression „failed‟ is not defined within the ACHA.  The 

term is discretionary, and may include: claims that have failed on the merits after 

trial (i.e. a determination that the Applicants are not the Traditional Owners for the 

region); a claim that have been struck out; or a claim that has been voluntarily 

withdrawn.  

CYLC is aware of a number of ill-founded native title claims which have been struck 

out by the Court, where the claimants continue to hold the status of “Native Title 

Parties.”  In reviewing the submissions, we submit that the Minister should consider 

removing s 34(1)(b)(i). 

13. Aboriginal Cultural Heritage Bodies: 

CYLC submissions 

NTRBs have a statutory duty to research and identify Aboriginal persons in the 

area. It follows that NTRBs are an obvious choice as a potential Aboriginal heritage body 

under the Act.  

NTRBs are also ideally placed to administer many operational aspects of an 

indigenous cultural heritage regime as they already have in place: 

 an established network with traditional owners; 

 existing level of expertise in relevant technical areas; 

 established relationships with government agencies, industry bodies and the 
private sector; and 

 the ability, with appropriate resourcing, to produce cost effective outcomes 
efficiently in the practical application of cultural heritage legislation.  
 

CYLC supports the proposal for the appointment of NTRBs as Aboriginal cultural 

heritage bodies for their respective areas, and for funding to be provided by the State for 

them to carry out the extra notification burdens that would be placed on them by this 

system.  

14. Relationship with Planning and Land Use Legislation 

CYLC submissions:- 
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There should be integration of Aboriginal cultural heritage issues with planning 

and development processes from the earliest stage, to enable timely identification of 

Aboriginal cultural heritage and consideration of its protection in the development of the 

application process. 

CYLC supports the proposal that a proponent should in all circumstances, search 

both the database and register to ascertain the existence of any registered Aboriginal 

cultural heritage in the area concerned and consult with the Aboriginal Party for the 

area.   Consultations with Aboriginal parties would commence with Aboriginal parties 

once the relevant NTRB for the area had been notified and they had in turn, made 

contact with the relevant Traditional Owner group for the area concerned.  

Conclusions 

CYLC appreciates the opportunity to participate in this consultation and looks forward to 

ongoing engagement with NRW about the efficacy and efficiency of the legislation. CYLC 

hopes to witness meaningful changes to the Aboriginal Cultural Heritage Act which 

reflect the concerns of indigenous people in Queensland, and encourage the knowledge 

and practical use and of the Act. We strongly encourage ongoing on-country consultation 

to allow for a more accurate representation of the concerns of indigenous people 

regarding their cultural heritage.  
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