STATEMENT OF REASONS FOR DECISION UNDER SECTION 324J OF THE ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION ACT 1999
Cairns Yacht Club

I, Ian Gordon Campbell, Minister for the Environment and Heritage, provide the following statement of reasons for my decision under section 324J of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act), not to include Cairns Yacht Club (Queensland) in the National Heritage List.

LEGISLATION
1. Subsection 324C(2) of the EPBC Act provides that:


(2)
  A place may be included in the National Heritage List only if the Minister is satisfied that the place has one or more National Heritage values. A place that is included in the National Heritage List is called a National Heritage place.

2. Section 324D provides:


(1)
A place has a National Heritage value if and only if the place meets one of the criteria (the National Heritage criteria) prescribed by the regulations for the purposes of this section. The National Heritage value of the place is the place’s heritage value that causes the place to meet the criterion.


(2)
The National Heritage values of a National Heritage place are the National Heritage values of the place included in the National Heritage List for the place.


(3)
The regulations must prescribe criteria for the following:


(a)
natural heritage values of places;


(b)
indigenous heritage values of places;


(c)
historic heritage values of places.

The regulations may prescribe criteria for other heritage values of places.


(4)
To avoid doubt, a criterion prescribed by the regulations may relate to one or more of the following:


(a)
natural heritage values of places;


(b)
indigenous heritage values of places;


(c)
historic heritage values of places;


(d)
other heritage values of places.

3. The Environment Protection and Biodiversity Regulations 2000 relevantly state as follows:
(1)
For section 324D of the Act, sub regulation (2) prescribes the National Heritage criteria for the following:



(a)
natural heritage values of places;




(b)
indigenous heritage values of places;




(c)
historic heritage values of places.

(2)
The National Heritage criteria for a place are any or all of the following:



(a)
the place has outstanding heritage value to the nation because of the place's importance in the course, or pattern, of Australia's natural or cultural history;



(b)
the place has outstanding heritage value to the nation because of the place's possession of uncommon, rare or endangered aspects of Australia's natural or cultural history;



(c)
the place has outstanding heritage value to the nation because of the place's potential to yield information that will contribute to an understanding of Australia's natural or cultural history;



(d)
the place has outstanding heritage value to the nation because of the place's importance in demonstrating the principal characteristics of:



(i)

a class of Australia's natural or cultural places; or



(ii)
a class of Australia's natural or cultural environments;



(e)
the place has outstanding heritage value to the nation because of the place's importance in exhibiting particular aesthetic characteristics valued by a community or cultural group;



(f)
the place has outstanding heritage value to the nation because of the place's importance in demonstrating a high degree of creative or technical achievement at a particular period;



(g)
the place has outstanding heritage value to the nation because of the place's strong or special association with a particular community or cultural group for social, cultural or spiritual reasons;



(h)
the place has outstanding heritage value to the nation because of the place's special association with the life or works of a person, or group of persons, of importance in Australia's natural or cultural history;



(i)
the place has outstanding heritage value to the nation because of the place's importance as part of indigenous tradition.

(3)
For sub regulation (2), the cultural aspect of a criterion means the indigenous cultural aspect, the non-indigenous cultural aspect, or both.


4. Section 324E of the EPBC Act relevantly provides that:


(1)
A person may, in accordance with the regulations (if any), nominate to the Minister a place for inclusion in the National Heritage List.


(2)
The Minister must give the Chair of the Australian Heritage Council a written request for the Council to assess under section 324G whether the place meets any of the National Heritage criteria, unless the Minister rejects the nomination under this section.


(3)
If the Minister must give the Chair a request, he or she must give the request within 10 business days after receiving the nomination, unless:


(a)
the place is wholly or partly outside the Australian jurisdiction; or


(b)
the Minister includes the place in the National Heritage List under section 324F (emergency listing) within that period.


(3A)
Within 10 business days after giving the request to the Chair of the Australian Heritage Council, the Minister must publish on the Internet a brief description of the nomination.

[Subsections 324E(4) to (9) omitted.]

5. Subsection 324G of the EPBC Act relevantly provides that:

(1)
The Minister may give the Chair of the Australian Heritage Council a written request for the Council to assess whether a place meets any of the National Heritage criteria, whether or not the place is the subject of a nomination.


(2)
The Australian Heritage Council must give the Minister a written assessment whether a place meets any of the National Heritage criteria:


(a)
within 12 months after the Minister gives the Chair of the Council (under this section or section 324E) the request for the assessment; or


(b)
if the place is included in the National Heritage List under section 324F (emergency listing)—within 40 business days after the Minister gives the Chair of the Council (under that section) the request for the assessment.

[Subsections 324G(2A) to (3) omitted.]


(3A)
Before giving the Minister an assessment under this section whether a place meets any of the National Heritage criteria, the Australian Heritage Council:


(a)
must publish, in accordance with the regulations (if any), a notice:


(i)
stating that the Council is assessing whether the place meets any of the National Heritage criteria; and


(ii)
inviting comments in writing, within a specified period that is reasonable having regard to the time by which the Council must give the assessment to the Minister, on whether the place meets any of the National Heritage criteria and whether the place should be included in the National Heritage List; and


(b)
must consider, subject to subsection (5), the comments (if any) the Council receives within the period.

The Council must give the Minister a copy of the comments with the assessment.

[Subsection 324G(4) omitted.]


(5)
In assessing whether a place meets any of the National Heritage criteria, the Australian Heritage Council must not consider any matter that does not relate to the question whether the place meets the National Heritage criteria.

[Subsection 324G(6) omitted.]

6. Section 324J of the EPBC Act relevantly provides that:

(1)
After receiving from the Australian Heritage Council an assessment under section 324G whether a place, except one that is or includes a place included in the National Heritage List under section 324F (whether before, on or after receipt of the assessment), meets any of the National Heritage criteria, the Minister must:


(a)
by instrument published in the Gazette, include in the National Heritage List the place and its National Heritage values specified in the instrument; or


(b)
decide not to include the place in the National Heritage List.


(2)
The Minister must comply with subsection (1):


(a)
within 20 business days after the day on which the Minister receives the assessment; or


(b)
if section 324H applies in relation to the place—within 60 business days after the end of the period mentioned in paragraph 324H(3)(a) for the place.

However, this subsection does not apply if the place is wholly or partly outside the Australian jurisdiction.

[Subsections 324J(2A) to (3) omitted.]


(4)
If the Minister decides not to include in the National Heritage List a place (whether the decision is made after publishing a notice under section 324H or not), the Minister must:


(a)
give written reasons for the decision to anyone who asks for them; and


(b)
if the place was nominated by a person—advise the person within 10 business days of the decision and give the person written reasons for the decision; and


(c)
within 10 business days publish the decision and the reasons for the decision on the Internet.

[Subsections 324J(5) to (8) omitted.]


(8)
Before acting under subsection (1) or (5), the Minister must consider:


(a)
the Australian Heritage Council’s assessment whether the place meets any of the National Heritage criteria; and


(b)
the comments (if any), a copy of which was given to the Minister by the Council under section 324G with the assessment; and


(c)
the comments (if any) received in accordance with the notice (if any) published under section 324H in relation to the place; and


(d)
the assessment (if any) requested under subsection 324H(4) of the merits of the comments received in accordance with the notice published under section 324H in relation to the place.

[Subsection 324J(9) omitted.]

Background

7. Cairns Yacht Club was nominated, on 24 September 2004, for inclusion in the National Heritage List (NHL). In accordance with subsection 324E(2) of the EPBC Act, on 12 October 2004 my delegate requested the Australian Heritage Council (the Council) to assess whether the place meets any of the National Heritage criteria.

8. The Council duly completed its assessment in accordance with statutory requirements and provided it to me by letter dated 5 May 2005, in accordance with subsection 324G(2) of the EPBC Act. In accordance with subsection 324G(3A), the Council also provided me with the written comments provided by Mr Raymond Taylor, Mr Robert Rendall and the Environmental Protection Agency Queensland following the Council’s invitation to comment in accordance with subsection 324G(3A). These were the only comments received in response to the invitation to comment.
9. Following consideration of the Council’s assessment and public submissions made under section 324G of the EPBC Act, I decided, in accordance with section 324J of the Act, not to include Cairns Yacht Club in the NHL.

Evidence and material before me

10. The evidence and material on which I based my decision not to include Cairns Yacht Club in the NHL is listed below:

· The nomination and attachments;

· The report prepared for the Australian Heritage Council by staff of the Department of the Environment and Heritage on the place;

· The assessment report of the Australian Heritage Council;

· Public submissions provided under subsection 324G(3A) of the EPBC Act;

· Submissions on the values of the place from Mr Raymond Taylor, Mr Douglas Lee, Mr Robert Rendall, Mr Rob Williams, Mr Peter Cox and Ms Angela Murphy;

· Submissions from Margaret Cook, Deputy Chair of the Queensland Heritage Council, and James Purtill, Director-General, Environmental Protection Agency, Queensland and;

· Queensland Heritage Register, Place ID 601883.

Findings on material questions of fact

11. I began by considering all the evidence provided to me about the heritage values in the nominated place. In order for me to form a belief that a place has or may have one or more National Heritage values, I needed to consider whether that place met one or more of the National Heritage criteria prescribed by the regulations. 

12. In doing so, I noted that each criterion indicates that the place must have “outstanding heritage value to the nation”. This reflects the intention of the Act as explained in the Explanatory Memorandum for the Environment and Heritage Legislation Amendment Bill (No. 1) 2002 to distinguish between places that would properly be regarded as places of State or local significance compared with those that are of national significance. The Explanatory Memorandum goes on to quote the Consultation Paper on the Reform of Commonwealth Environment Legislation issued by the then Minister in 1998, which stated the need for “the preparation of a national list of heritage places of exceptional value and importance to the nation as a whole”.

13. In contrast, the registration criterion for the Register of the National Estate required in the Australian Heritage Council Act 2003 is that the place has a “significant heritage value,” a much lower threshold. Accordingly, the Register of the National Estate includes more than 13,000 places of national, State and local significance.

14. I concluded from this that the intent of the legislation was that a high threshold of heritage significance was required for a place to meet a National Heritage criterion and that the requirement for the place to have outstanding heritage value to the nation implied a threshold higher than that which might be sufficient for a place to be of State, Territory or local significance.

15. Whilst the Council has advised me that some parts of the site possibly have heritage values at the local level, I was not satisfied that the Cairns Yacht Club was of National Heritage value, because of its assessment against the National Heritage criteria as follows:

· Criterion (a): The place has outstanding heritage value to the nation because of the place’s importance in the course, or pattern, of Australia’s natural or cultural history

17. The Council found that in 1917, the Cairns Yacht Club modified a rice mill to use as their clubhouse and boat storage. In 1920, the building was seriously damaged in a cyclone and was substantially re-built. The Council noted that the clubhouse developed into a popular nightspot, hosting regular dances. The Council further noted regular dances are still held in the building and the club retains its function of training young competition sailors.

18. Nine submissions raised the historic values of the place, but the Council found that while this history is important to Cairns the place is not outstanding in this regard. I concluded the Cairns Yacht Club is not sufficiently outstanding in national terms to enable the place to meet Criterion (a).

· Criterion (b): The place has outstanding heritage value to the nation because of the place’s possession of uncommon, rare or endangered aspects of Australia’s natural or cultural history

19. The Council noted the Yacht Club building is probably the oldest surviving timber framed public building in Cairns, possibly the only yacht or boating club left in Queensland that still occupies its original site and quarters and is the only surviving interwar dance hall in Cairns and district. 

20. Seven submissions raised the rarity of the building, but the Council recognised that the building has been substantially rebuilt and otherwise modified so that it is highly likely that little of its original fabric remains. Dancehalls of various designs exist throughout Australia and is very little comparative data available on yacht or boating clubs in Australia. The Council concluded while this place is distinctive, the place is not outstanding in this regard. I concluded the place is not considered sufficiently outstanding in national terms to enable the Cairns Yacht Club to meet Criterion (b).

· Criterion (c): The place has outstanding heritage value to the nation because of the place’s potential to yield information that will contribute to an understanding of Australia’s cultural history

21. The Council further noted the place has not been used for research, nor have any artefacts been found that would substantiate any potential outstanding value to the nation.  I concluded the place is not considered sufficiently outstanding in national terms to enable Cairns Yacht Club to meet Criterion (c).
· Criterion (d): The place has outstanding heritage value to the nation because of the place’s importance in demonstrating the principal characteristics of: a class of Australia’s natural or cultural places, or a class of Australia’s natural or cultural environments

22. The Council noted Cairns Yacht Club is an example of early tropical Queensland vernacular architecture, the original building featuring timber framing, a wide verandah and corrugated iron roof. The Council further noted this type of construction is reflective of the isolation of Cairns at this time, and the availability of building materials. The Council recognised while the general form of the building is retained; much of the fabric from the original construction has been replaced.

23. Five submissions recognised the Cairns Yacht Club as an example of buildings designed to suit the climate of tropical Queensland, but the Council recognised far better, earlier and more intact examples of this type of architecture can be found throughout other Queensland cities. I concluded the place is not considered sufficiently outstanding in national terms to enable Cairns Yacht Club to meet Criterion (d).
· Criterion (e): The place has outstanding heritage value to the nation because of the place’s importance in exhibiting particular aesthetic characteristics valued by a community or cultural group

24. The Council recognised the Cairns Yacht Club is valued by its club members and the general Cairns community as an early Cairns vernacular building which remains in its original location. One submission recognised the aesthetic appeal of the form and setting of Cairns Yacht Club, but the Council concluded the place is nationally valued in terms of this criterion. I concluded the Cairns Yacht Club is not sufficiently outstanding in national terms to enable the place to meet Criterion (e). 

· Criterion (f): The place has outstanding heritage value to the nation because of the place’s importance in demonstrating a high degree of creative or technical achievement at a particular period

25. The Council noted Cairns Yacht Club building was modified in 1917 from a c1895 three-storey rice mill. The AHC concluded while this demonstrates some innovation for adapting the building for a new use, however the degree of creative or technical achievement is not outstanding to the nation in this regard. I concluded the Cairns Yacht Club is not sufficiently outstanding in national terms to enable the place to meet Criterion (f).

· Criterion (g): The place has outstanding heritage value to the nation because of the place’s strong or special association with a particular community or cultural group for social, cultural or spiritual reasons
26. The Council noted the place appears to have a strong association with the Cairns community for its importance in the social and sporting history of the city. The Council further noted the club building has some association with yachting enthusiasts in general as the location of annual yachting events. 

27. Thirteen submissions addressed that the place is well used and highly valued by the local community, and is used for some local and regional festivals and events, however the Council concluded that the place is not outstanding in this regard.  I concluded it is not considered sufficiently outstanding in national terms to enable the Cairns Yacht Club to meet Criterion (g).

· Criterion (h): The place has outstanding heritage value to the nation because of the place’s special association with the life or works of a person, or group of persons, of importance in Australia’s cultural history

28. The Council recognised that the place has special association for the Cairns Yacht Club as the location of their clubrooms since 1917. The Council noted place has been associated with training a number of yachting champions with success at the state, national and international level. The Council further noted the continued interest and support for the club is demonstrated by a membership level of 460 persons and competition wins at state, national and international levels displays a connection of the place has with the sport of yachting.

29. Seven submissions recognised the noted these associations for their significance locally and regionally, they are not well known as nationally significant persons of group of persons, nor is the place nationally known for these features. I concluded Cairns Yacht Club is not considered sufficiently outstanding in national terms to enable the place to meet Criterion (h).
30. The Council found that there was not evidence to suggest that the Cairns Yacht Club satisfied criteria (i) and it was not relevant.
31. I considered the comments made by Mr Raymond Taylor, Mr Douglas Lee, Mr Robert Rendall, Mr Rob Williams, Mr Peter Cox and Ms Angela Murphy identifying the local heritage significance of the place. In view of the conclusions concerning National Heritage Criteria, I did not need to consider these issues.
32. I considered comments made by the Queensland Heritage Council and the Environmental Protection Agency, Queensland advising while Cairns Yacht Club was of local cultural heritage significance, it did not satisfy the criteria for entry on the State Heritage Register level. In view of the conclusions concerning National Heritage Criteria, I did not need to consider these issues.
Reasons for decision

33. In the light of my findings above, I was not satisfied that Cairns Yacht Club has National Heritage values and consequently I decided, pursuant to subsection 324J of the EPBC Act, not to include the place in the National Heritage List.

[Signed by the Minister]

...........................................................

MINISTER FOR THE ENVIRONMENT AND HERITAGE

3/6/2005
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